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“Before I discuss the particulars of evidence, some general considerations which may affect the credit of this 
trial in the eyes of the world should be candidly faced. There is a dramatic disparity between the circumstances 
of the accusers and of the defendant that might discredit our work if we should falter, in even minor matters, in 
being fair and temperate . . . . We must never forget that the record on which we judge these defendants today 
is the record on which history will judge us tomorrow. To pass these defendants a poisoned chalice is to put it 
to our own lips as well. We must summon such detachment and intellectual integrity to our task that this Trial 
will commend itself to posterity as fulfilling humanity’s aspirations to do justice.”  

Mr. Justice Robert H. Jackson 
Chief Prosecutor, International Military Tribunal, Nuremberg 

21 November 1945 
 

(Reprinted in II TRIAL OF THE MAJOR WAR CRIMINAL BEFORE THE INTERNATIONAL MILITARY TRIBUNAL: NUREMBERG, 14 

NOVEMBER 1945 – 1 OCTOBER 1946, Second Day, Wednesday, 21 November 1945, Part 04, Morning Session, at 
page 101 (published at Nuremberg, 1947)). 

Camp Delta, Guantanamo Bay, where most detainees remain incarcerated. 
Sunrise, Sunday, 14 August 2016. Photo by George Edwards
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Common Article 3 of the Geneva Conventions of 19491 
 

[Emphasis added] 
 
In the case of armed conflict not of an international character occurring in the territory of one of the 
High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the 
following provisions: 
 

1. Persons taking no active part in the hostilities, including members of armed forces who have 
laid down their arms and those placed hors de combat by sickness, wounds, detention, or 
any other cause, shall in all circumstances be treated humanely, without any adverse 
distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other 
similar criteria. 

 
To this end, the following acts are and shall remain prohibited at any time and in any place 
whatsoever with respect to the above-mentioned persons: 

 
a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment 

and torture; 
b) taking of hostages; 
c) outrages upon personal dignity, in particular humiliating and degrading treatment; 
d) the passing of sentences and the carrying out of executions without previous 

judgment pronounced by a regularly constituted court, affording all the judicial 
guarantees which are recognized as indispensable by civilized peoples.  

 
… .  

                                                            
1 Each of the four Geneva Conventions of 1949 has an identical Article 3 that is commonly referred as “Common Article 3” of the 
Geneva Conventions. Common article 3 deals with conflicts not of an international character, as distinguished international conflicts. 
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Protocol Additional to the Geneva Conventions of 12 August 1949, and 
relating to the Protection of Victims of International Armed Conflicts 

(Protocol I) (Excerpt)2 
 

Article 75 -- Fundamental guarantees 
 

1. In so far as they are affected by a situation referred to in Article 1 of this Protocol, persons 
who are in the power of a Party to the conflict and who do not benefit from more favourable 
treatment under the Conventions or under this Protocol shall be treated humanely in all 
circumstances and shall enjoy, as a minimum, the protection provided by this Article without 
any adverse distinction based upon race, colour, sex, language, religion or belief, political or 
other opinion, national or social origin, wealth, birth or other status, or on any other similar 
criteria. Each Party shall respect the person, honour, convictions and religious practices of all 
such persons. 

 
2. The following acts are and shall remain prohibited at any time and in any place whatsoever, 

whether committed by civilian or by military agents: 
 

a) violence to the life, health, or physical or mental well-being of persons, in particular: 
i) murder; 
ii) torture of all kinds, whether physical or mental; 
iii) corporal punishment; and 
iv) mutilation; 

b)  outrages upon personal dignity, in particular humiliating and degrading treatment, 
enforced prostitution and any form of indecent assault; 

c) the taking of hostages; 
d) collective punishments; and 
e) threats to commit any of the foregoing acts. 

 
3. Any person arrested, detained or interned for actions related to the armed conflict shall be 

informed promptly, in a language he understands, of the reasons why these measures have 
been taken. Except in cases of arrest or detention for penal offences, such persons shall be 
released with the minimum delay possible and in any event as soon as the circumstances 
justifying the arrest, detention or internment have ceased to exist. 
 

4. No sentence may be passed and no penalty may be executed on a person found guilty of a 
penal offence related to the armed conflict except pursuant to a conviction pronounced by an 
impartial and regularly constituted court respecting the generally recognized principles of 
regular judicial procedure, which include the following: 

 

                                                            
2 Though the U.S. has not ratified Protocol Additional 1 of the Geneva Conventions, the U.S. has concluded that article 75 of Protocol 
Additional I has risen to the status of customary international law, and thus binds the U.S. 

In a 1986 memorandum to Mr. John H. McNeill, Assistant General Counsel (International), OSD, several high-ranking military 
officers concluded that article 75, entitled “Fundamental guarantees”, has risen to the level of customary international law. They noted 
that “[w]e view the following provisions as already part of customary international law”, and then listed numerous Protocol provisions, 
including “Fundamental guarantees: Article 75”. (Memorandum to Mr. John H. McNeill, Assistant General Counsel (International), 
OSD, responding to 26 March 1986 memorandum from Mr. McNeill asking “our views on which articles of the Protocol are currently 
recognized as customary international law”). 
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a) the procedure shall provide for an accused to be informed without delay of the particulars 
of the offence alleged against him and shall afford the accused before and during his trial 
all necessary rights and means of defence; 

b) no one shall be convicted of an offence except on the basis of individual penal 
responsibility; 

c) no one shall be accused or convicted of a criminal offence on account of any act or 
omission which did not constitute a criminal offence under the national or international 
law to which he was subject at the time when it was committed; nor shall a heavier penalty 
be imposed than that which was applicable at the time when the criminal offence was 
committed; if, after the commission of the offence, provision is made by law for the 
imposition of a lighter penalty, the offender shall benefit thereby; 

d) anyone charged with an offence is presumed innocent until proved guilty according to 
law; 

e) anyone charged with an offence shall have the right to be tried in his presence; 
f) no one shall be compelled to testify against himself or to confess guilt; 
g) anyone charged with an offence shall have the right to examine, or have examined, the 

witnesses against him and to obtain the attendance and examination of witnesses on his 
behalf under the same conditions as witnesses against him; 

h) no one shall be prosecuted or punished by the same Party for an offence in respect of 
which a final judgement acquitting or convicting that person has been previously 
pronounced under the same law and judicial procedure; 

i) anyone prosecuted for an offence shall have the right to have the judgement pronounced 
publicly; and 

j) a convicted person shall be advised on conviction of his judicial and other remedies and 
of the time-limits within which they may be exercised. 

 
5. Women whose liberty has been restricted for reasons related to the armed conflict shall be 

held in quarters separated from men’s quarters. They shall be under the immediate supervision 
of women. Nevertheless, in cases where families are detained or interned, they shall, 
whenever possible, be held in the same place and accommodated as family units. 
 

6. Persons who are arrested, detained or interned for reasons related to the armed conflict shall 
enjoy the protection provided by this Article until final release, repatriation or re-
establishment, even after the end of the armed conflict. 
 

7. In order to avoid any doubt concerning the prosecution and trial of persons accused of war 
crimes or crimes against humanity, the following principles shall apply: 

 
a) persons who are accused of such crimes should be submitted for the purpose of prosecution 

and trial in accordance with the applicable rules of international law; and 
 

b) any such persons who do not benefit from more favourable treatment under the Conventions 
or this Protocol shall be accorded the treatment provided by this Article, whether or not the 
crimes of which they are accused constitute grave breaches of the Conventions or of this 
Protocol. 
 

8. No provision of this Article may be construed as limiting or infringing any other more 
favourable provision granting greater protection, under any applicable rules of international 
law, to persons covered by paragraph 1. 

 
_______  
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Protocol Additional to the Geneva Conventions of 12 August 1949, and 
relating to the Protection of Victims of Non-International Armed 

Conflicts (Protocol II) (Excerpt)3 
 
 

Article 6 — Penal prosecutions 
 

1. This Article applies to the prosecution and punishment of criminal offences related to the 
armed conflict. 
 

2. No sentence shall be passed and no penalty shall be executed on a person found guilty of 
an offence except pursuant to a conviction pronounced by a court offering the essential 
guarantees of independence and impartiality. In particular: 

 
a. the procedure shall provide for an accused to be informed without delay of the 

particulars of the offence alleged against him and shall afford the accused before and 
during his trial all necessary rights and means of defence; 

b. no one shall be convicted of an offence except on the basis of individual penal 
responsibility; 

c. no one shall be held guilty of any criminal offence on account of any act or omission 
which did not constitute a criminal offence, under the law, at the time when it was 
committed; nor shall a heavier penalty be imposed than that which was applicable at 
the time when the criminal offence was committed; if, after the commission of the 
offence, provision is made by law for the imposition of a lighter penalty, the 
offender shall benefit thereby; 

d. anyone charged with an offence is presumed innocent until proved guilty according 
to law; 

e. anyone charged with an offence shall have the right to be tried in his presence; 
f. no one shall be compelled to testify against himself or to confess guilt. 

 
3. A convicted person shall be advised on conviction of his judicial and other remedies and 

of the time-limits within which they may be exercised. 
 

4. The death penalty shall not be pronounced on persons who were under the age of 
eighteen years at the time of the offence and shall not be carried out on pregnant women 
or mothers of young children. 

 
5. At the end of hostilities, the authorities in power shall endeavour to grant the broadest 

possible amnesty to persons who have participated in the armed conflict, or those 
deprived of their liberty for reasons related to the armed conflict, whether they are 
interned or detained. 

  

                                                            
3 The U.S. has not ratified Protocol Additional 2 of the Geneva Conventions. 
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Third Geneva Convention (Prisoners of War) (Excerpt)4 
 

ART. 99. — No prisoner of war may be tried or sentenced for an act which is not forbidden by 
the law of the Detaining Power or by international law, in force at the time the said act was 
committed. 

No moral or physical coercion may be exerted on a prisoner of war in order to induce him to 
admit himself guilty of the act of which he is accused. 

No prisoner of war may be convicted without having had an opportunity to present his defence 
and the assistance of a qualified advocate or counsel. 

ART. 100. — Prisoners of war and the Protecting Powers shall be informed as soon as possible 
of the offences which are punishable by the death sentence under the laws of the Detaining Power. 

Other offences shall not thereafter be made punishable by the death penalty without the 
concurrence of the Power upon which the prisoners of war depend. 

The death sentence cannot be pronounced on a prisoner of war unless the attention of the court 
has, in accordance with Article 87, second paragraph, been particularly called to the fact that 
since the accused is not a national of the Detaining Power, he is not bound to it by any duty of 
allegiance, and that he is in its power as the result of circumstances independent of his own will. 

ART. 101. — If the death penalty is pronounced on a prisoner of war, the sentence shall not 
be executed before the expiration of a period of at least six months from the date when the 
Protecting Power receives, at an indicated address, the detailed communication provided for in 
Article 107. 

ART. 102. — A prisoner of war can be validly sentenced only if the sentence has been 
pronounced by the same courts according to the same procedure as in the case of members of the 
armed forces of the Detaining Power, and if, furthermore, the provisions of the present Chapter 
have been observed. 

ART. 103. — Judicial investigations relating to a prisoner of war shall be conducted as rapidly 
as circumstances permit and so that his trial shall take place as soon as possible. A prisoner of 
war shall not be confined while awaiting trial unless a member of the armed forces of the 
Detaining Power would be so confined if he were accused of a similar offence, or if it is 
essential to do so in the interests of national security. In no circumstances shall this 
confinement exceed three months. 

Any period spent by a prisoner of war in confinement awaiting trial shall be deducted from 
any sentence of imprisonment passed upon him and taken into account in fixing any penalty. 

The provisions of Articles 97 and 98 of this Chapter shall apply to a prisoner of war whilst in 
confinement awaiting trial. 

… . 

ART. 105. — The prisoner of war shall be entitled to assistance by one of his prisoner 
comrades, to defence by a qualified advocate or counsel of his own choice, to the calling of 
witnesses and, if he deems necessary, to the services of a competent interpreter. He shall be 
advised of these rights by the Detaining Power in due time before the trial. 

Failing a choice by the prisoner of war, the Protecting Power shall find him an advocate or 
counsel, and shall have at least one week at its disposal for the purpose. The Detaining Power shall 
deliver to the said Power, on request, a list of persons qualified to present the defence. Failing 
a choice of an advocate or counsel by the prisoner of war or the Protecting Power, the Detaining 
Power shall appoint a competent advocate or counsel to conduct the defence. 

The advocate or counsel conducting the defence on behalf of the prisoner of war shall have at 

                                                            
4 The U.S. signed and ratified the Third Geneva Convention and is bound to comply with its terms. Articles 99 – 108 appear in Section 
III (“Judicial Protections”) of the Third Geneva Convention. 
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his disposal a period of two weeks at least before the opening of the trial, as well as the necessary 
facilities to prepare the defence of the accused. He may, in particular, freely visit the accused 
and interview him in private. He may also confer with any witnesses for the defence, including 
prisoners of war. He shall have the benefit of these facilities until the term of appeal or petition 
has expired. 

Particulars of the charge or charges on which the prisoner of war is to be arraigned, as well 
as the documents which are generally communicated to the accused by virtue of the laws in 
force in the armed forces of the Detaining Power, shall be communicated to the accused prisoner 
of war in a language which he understands, and in good time before the opening of the trial. The 
same communication in the same circumstances shall be made to the advocate or counsel 
conducting the defence on behalf of the prisoner of war. 

The representatives of the Protecting Power shall be entitled to attend the trial of the case, 
unless, exceptionally, this is held in camera in the interest of State security. In such a case the 
Detaining Power shall advise the Protecting Power accordingly. 

ART. 106. — Every prisoner of war shall have, in the same manner as the members of the 
armed forces of the Detaining Power, the right of appeal or petition from any sentence 
pronounced upon him, with a view to the quashing or revising of the sentence or the reopening 
of the trial. He shall be fully informed of his right to appeal or petition and of the time limit 
within which he may do so. 

ART. 107. — Any judgment and sentence pronounced upon a prisoner of war shall be 
immediately reported to the Protecting Power in the form of a summary communication, which 
shall also indicate whether he has the right of appeal with a view to the quashing of the 
sentence or the reopening of the trial. This communication shall likewise be sent to the 
prisoners’ representative concerned. It shall also be sent to the accused prisoner of war in 
a language he understands, if the sentence was not pronounced in his presence. The 
Detaining Power shall also immediately communicate to the Protecting Power the decision 
of the prisoner of war to use or to waive his right of appeal. 

Furthermore, if a prisoner of war is finally convicted or if a sentence pronounced on a 
prisoner of war in the first instance is a death sentence, the Detaining Power shall as soon 
as possible address to the Protecting Power a detailed communication containing: 

1) the precise wording of the finding and sentence; 

2) a summarized report of any preliminary investigation and of the trial, emphasizing in 
particular the elements of the prosecution and the defence; 

3) notification, where applicable, of the establishment where the sentence will be served. 
The communications provided for in the foregoing sub- paragraphs shall be sent to 

the Protecting Power at the address previously made known to the Detaining Power. 

ART. 108. — Sentence pronounced on prisoners of war after a conviction has become duly 
enforceable shall be served in the same establishments and under the same conditions as in 
the case of members of the armed forces of the Detaining Power. These conditions shall 
in all cases conform to the requirements of health and humanity. 

… . 

In any case, prisoners of war sentenced to a penalty depriving them of their liberty shall 
retain the benefit of the provisions of Articles 78 and 126 of the present Convention. 
Furthermore, they shall be entitled to receive and despatch correspondence, to receive at least 
one relief parcel monthly, to take regular exercise in the open air, to have the medical care 
required by their state of health, and the spiritual assistance they may desire. Penalties to which 
they may be subjected shall be in accordance with the provisions of Article 87, third 
paragraph. 
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Universal Declaration of Human Rights5 
 

Preamble 
Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of 
the human family is the foundation of freedom, justice and peace in the world, 
 
Whereas disregard and contempt for human rights have resulted in barbarous acts which have 
outraged the conscience of mankind, and the advent of a world in which human beings shall enjoy 
freedom of speech and belief and freedom from fear and want has been proclaimed as the highest 
aspiration of the common people, 
 
Whereas it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion 
against tyranny and oppression, that human rights should be protected by the rule of law, 
 
Whereas it is essential to promote the development of friendly relations between nations, 
 
Whereas the peoples of the United Nations have in the Charter reaffirmed their faith in fundamental 
human rights, in the dignity and worth of the human person and in the equal rights of men and women 
and have determined to promote social progress and better standards of life in larger freedom, 
 
Whereas Member States have pledged themselves to achieve, in cooperation with the United Nations, 
the promotion of universal respect for and observance of human rights and fundamental freedoms, 
 
Whereas a common understanding of these rights and freedoms is of the greatest importance for the 
full realization of this pledge, 
 
Now, therefore, 
 
The General Assembly, 
 
Proclaims this Universal Declaration of Human Rights as a common standard of achievement for all 
peoples and all nations, to the end that every individual and every organ of society, keeping this 
Declaration constantly in mind, shall strive by teaching and education to promote respect for these 
rights and freedoms and by progressive measures, national and international, to secure their universal 
and effective recognition and observance, both among the peoples of Member States themselves and 
among the peoples of territories under their jurisdiction. 
 
Article 1 
All human beings are born free and equal in dignity and rights. They are endowed with reason and 
conscience and should act towards one another in a spirit of brotherhood. 

Article 2 
Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of 
any kind, such as race, colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status. 

Furthermore, no distinction shall be made on the basis of the political, jurisdictional or international 
status of the country or territory to which a person belongs, whether it be independent, trust, non-
self-governing or under any other limitation of sovereignty. 

Article 3 
Everyone has the right to life, liberty and security of person. 

                                                            
5 The Universal Declaration of Human Rights (UDHR) was promulgated by the United Nations in 1948. Though it is not a binding 
treaty, principles within the UDHR have risen to the level of customary international law, and those principles are thus binding upon 
the U.S. and all other nations. See 
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Article 5 
No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. 

Article 6 
Everyone has the right to recognition everywhere as a person before the law. 

Article 7 
All are equal before the law and are entitled without any discrimination to equal protection of the 
law. All are entitled to equal protection against any discrimination in violation of this Declaration 
and against any incitement to such discrimination. 

Article 8 
Everyone has the right to an effective remedy by the competent national tribunals for acts violating 
the fundamental rights granted him by the constitution or by law. 

Article 9 
No one shall be subjected to arbitrary arrest, detention or exile. 

Article 10 
Everyone is entitled in full equality to a fair and public hearing by an independent and impartial 
tribunal, in the determination of his rights and obligations and of any criminal charge against him. 

Article 11 
1. Everyone charged with a penal offence has the right to be presumed innocent until proved 

guilty according to law in a public trial at which he has had all the guarantees necessary for 
his defence. 

2. No one shall be held guilty of any penal offence on account of any act or omission which did 
not constitute a penal offence, under national or international law, at the time when it was 
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the 
time the penal offence was committed. 

Article 18 
Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to 
change his religion or belief, and freedom, either alone or in community with others and in public or 
private, to manifest his religion or belief in teaching, practice, worship and observance. 

Article 19 
Everyone has the right to freedom of opinion and expression; this right includes freedom to hold 
opinions without interference and to seek, receive and impart information and ideas through any 
media and regardless of frontiers. 

Article 30 
Nothing in this Declaration may be interpreted as implying for any State, group or person any right 
to engage in any activity or to perform any act aimed at the destruction of any of the rights and 
freedoms set forth herein 
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International Covenant on Civil and Political Rights (ICCPR)6 
 

 
Article 14 

 
1. All persons shall be equal before the courts and tribunals. In the determination of any criminal 

charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to 
a fair and public hearing by a competent, independent and impartial tribunal established by law. 
The press and the public may be excluded from all or part of a trial for reasons of morals, public 
order (ordre public) or national security in a democratic society, or when the interest of the 
private lives of the parties so requires, or to the extent strictly necessary in the opinion of the 
court in special circumstances where publicity would prejudice the interests of justice; but any 
judgement rendered in a criminal case or in a suit at law shall be made public except where the 
interest of juvenile persons otherwise requires or the proceedings concern matrimonial disputes 
or the guardianship of children.  
 

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until 
proved guilty according to law.  
 

3. In the determination of any criminal charge against him, everyone shall be entitled to the 
following minimum guarantees, in full equality:  
 

a. To be informed promptly and in detail in a language which he understands of the nature 
and cause of the charge against him;  

 
b. To have adequate time and facilities for the preparation of his defence and to communicate 

with counsel of his own choosing;  
 

c. To be tried without undue delay;  
 

d. To be tried in his presence, and to defend himself in person or through legal assistance of 
his own choosing; to be informed, if he does not have legal assistance, of this right; and 
to have legal assistance assigned to him, in any case where the interests of justice so 
require, and without payment by him in any such case if he does not have sufficient means 
to pay for it;  

 
e. To examine, or have examined, the witnesses against him and to obtain the attendance 

and examination of witnesses on his behalf under the same conditions as witnesses against 
him;  

 
f. To have the free assistance of an interpreter if he cannot understand or speak the language 

used in court;  
 

g. Not to be compelled to testify against himself or to confess guilt.  
 

4. In the case of juvenile persons, the procedure shall be such as will take account of their age and 
the desirability of promoting their rehabilitation.  
 

5. Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed 
by a higher tribunal according to law.  
 

6. When a person has by a final decision been convicted of a criminal offence and when 
subsequently his conviction has been reversed or he has been pardoned on the ground that a new 
or newly discovered fact shows conclusively that there has been a miscarriage of justice, the 

                                                            
6 The United States signed and ratified the ICCPR and is thus bound to comply with the terms of this treaty. 
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person who has suffered punishment as a result of such conviction shall be compensated 
according to law, unless it is proved that the non-disclosure of the unknown fact in time is wholly 
or partly attributable to him.  
 

7. No one shall be liable to be tried or punished again for an offence for which he has already been 
finally convicted or acquitted in accordance with the law and penal procedure of each country.  

 
 

Article 15 
 

1. No one shall be held guilty of any criminal offence on account of any act or omission which 
did not constitute a criminal offence, under national or international law, at the time when it 
was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the 
time when the criminal offence was committed. If, subsequent to the commission of the offence, 
provision is made by law for the imposition of the lighter penalty, the offender shall benefit 
thereby. 

 
2. Nothing in this article shall prejudice the trial and punishment of any person for any act or 

omission which, at the time when it was committed, was criminal according to the general 
principles of law recognized by the community of nations. 

 
 

Article 19 
 

1. Everyone shall have the right to hold opinions without interference. 
 

2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, 
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in 
writing or in print, in the form of art, or through any other media of his choice. 
 

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties 
and responsibilities. It may therefore be subject to certain restrictions, but these shall only be 
such as are provided by law and are necessary: 

 
a. For respect of the rights or reputations of others; 

 
b. For the protection of national security or of public order (ordre public), or of public health 

or morals. 
 

 
_______  
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United Nations Convention Against Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment (Excerpts)  

(signed & ratified by the U.S., thus binding the U.S.)7 
 
Article 1 
 
1. For the purposes of this Convention, the term "torture" means any act by which severe pain or 
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as 
obtaining from him or a third person information or a confession, punishing him for an act he or a 
third person has committed or is suspected of having committed, or intimidating or coercing him or 
a third person, or for any reason based on discrimination of any kind, when such pain or suffering is 
inflicted by or at the instigation of or with the consent or acquiescence of a public official or other 
person acting in an official capacity. It does not include pain or suffering arising only from, inherent 
in or incidental to lawful sanctions. 
 
2. This article is without prejudice to any international instrument or national legislation which does 
or may contain provisions of wider application. 
 
Article 2 
 
1. Each State Party shall take effective legislative, administrative, judicial or other measures to 
prevent acts of torture in any territory under its jurisdiction. 
 
2. No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal 
political instability or any other public emergency, may be invoked as a justification of torture. 
 
3. An order from a superior officer or a public authority may not be invoked as a justification of 
torture. 
 
… . 
 
Article 4 
 
1. Each State Party shall ensure that all acts of torture are offences under its criminal law. The same 
shall apply to an attempt to commit torture and to an act by any person which constitutes complicity 
or participation in torture. 2. Each State Party shall make these offences punishable by appropriate 
penalties which take into account their grave nature. 
 
… . 
 
Article 10 
 
1. Each State Party shall ensure that education and information regarding the prohibition against 
torture are fully included in the training of law enforcement personnel, civil or military, medical 
personnel, public officials and other persons who may be involved in the custody, interrogation or 
treatment of any individual subjected to any form of arrest, detention or imprisonment. 

2. Each State Party shall include this prohibition in the rules or instructions issued in regard to the 
duties and functions of any such person. 

Article 11 
 

                                                            
7 Per the U.S. Department of State “The United States ratified the Convention against Torture in October 1994, and the 
Convention entered into force for the United States on 20 November 1994”. 
(http://www.state.gov/documents/organization/100296.pdf) (Addendum to the Initial Report of the U.S.A. to the United 
Nations Committee Against Torture, Consideration of Reports Submitted by States Parties Under Article 19 of the 
Convention) (15 October 1999), CAT/C/28/Add.5 (9 February 2000) 
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Each State Party shall keep under systematic review interrogation rules, instructions, methods and 
practices as well as arrangements for the custody and treatment of persons subjected to any form of 
arrest, detention or imprisonment in any territory under its jurisdiction, with a view to preventing any 
cases of torture. 
 
Article 12 
 
Each State Party shall ensure that its competent authorities proceed to a prompt and impartial 
investigation, wherever there is reasonable ground to believe that an act of torture has been committed 
in any territory under its jurisdiction. 
 
Article 13 
 
Each State Party shall ensure that any individual who alleges he has been subjected to torture in any 
territory under its jurisdiction has the right to complain to, and to have his case promptly and 
impartially examined by, its competent authorities. Steps shall be taken to ensure that the complainant 
and witnesses are protected against all ill-treatment or intimidation as a consequence of his complaint 
or any evidence given. 
 
Article 14 
 
1. Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress 
and has an enforceable right to fair and adequate compensation, including the means for as full 
rehabilitation as possible. In the event of the death of the victim as a result of an act of torture, his 
dependents shall be entitled to compensation. 
 
2. Nothing in this article shall affect any right of the victim or other persons to compensation which 
may exist under national law. 
 
Article 15 
 
Each State Party shall ensure that any statement which is established to have been made as a result 
of torture shall not be invoked as evidence in any proceedings, except against a person accused of 
torture as evidence that the statement was made. 
 
Article 16 
 
1. Each State Party shall undertake to prevent in any territory under its jurisdiction other acts of cruel, 
inhuman or degrading treatment or punishment which do not amount to torture as defined in article 
I, when such acts are committed by or at the instigation of or with the consent or acquiescence of a 
public official or other person acting in an official capacity. In particular, the obligations contained 
in articles 10, 11, 12 and 13 shall apply with the substitution for references to torture of references to 
other forms of cruel, inhuman or degrading treatment or punishment. 
 
2. The provisions of this Convention are without prejudice to the provisions of any other international 
instrument or national law which prohibits cruel, inhuman or degrading treatment or punishment or 
which relates to extradition or expulsion. 

… . 

_______  
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Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Gross Violations of International Human Rights Law and Serious 

Violations of International Humanitarian Law8 
 

(Adopted and proclaimed by General Assembly resolution 60/147 of 16 December 2005)9 
 
Preamble 
 
The General Assembly, 
 
… .  
Adopts the following Basic Principles and Guidelines: 

I. Obligation to respect, ensure respect for and implement international human rights law and 
international humanitarian law 
1. The obligation to respect, ensure respect for and implement international human rights law and 
international humanitarian law as provided for under the respective bodies of law emanates from: 

(a) Treaties to which a State is a party; 
(b) Customary international law; 
(c) The domestic law of each State. 
 
2. If they have not already done so, States shall, as required under international law, ensure that their 
domestic law is consistent with their international legal obligations… . 

II. Scope of the obligation 
3. The obligation to respect, ensure respect for and implement international human rights law and 
international humanitarian law as provided for under the respective bodies of law, includes, inter alia, the 
duty to: 

(a) …; 
(b) … 
(c) Provide those who claim to be victims of a human rights or humanitarian law violation with equal and 
effective access to justice, as described below, irrespective of who may ultimately be the bearer of 
responsibility for the violation; and 
(d) Provide effective remedies to victims, including reparation, as described below. 
 
… . 
 
V. Victims of gross violations of international human rights law and serious violations of 
international humanitarian law 
8. For purposes of the present document, victims are persons who individually or collectively suffered 
harm, including physical or mental injury, emotional suffering, economic loss or substantial impairment 
of their fundamental rights, through acts or omissions that constitute gross violations of international 
human rights law, or serious violations of international humanitarian law. Where appropriate, and in 
accordance with domestic law, the term “victim” also includes the immediate family or dependents of the 
direct victim and persons who have suffered harm in intervening to assist victims in distress or to prevent 
victimization. 

                                                            
8 These Basic Principles and Guidelines on Victims’ Rights are not treaty, and do not bind the U.S. However, important rules contained 
within the instruments have risen to the level of customary international law and thus bind all states, including the U.S.  
9  Adopted and proclaimed by General Assembly resolution 60/147 of 16 December 2005. 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx 
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9. A person shall be considered a victim regardless of whether the perpetrator of the violation is identified, 
apprehended, prosecuted, or convicted and regardless of the familial relationship between the perpetrator 
and the victim. 

VI. Treatment of victims 
10. Victims should be treated with humanity and respect for their dignity and human rights, and 
appropriate measures should be taken to ensure their safety, physical and psychological well-being and 
privacy, as well as those of their families. The State should ensure that its domestic laws, to the extent 
possible, provide that a victim who has suffered violence or trauma should benefit from special 
consideration and care to avoid his or her re-traumatization in the course of legal and administrative 
procedures designed to provide justice and reparation. 

VII. Victims’ right to remedies 
11. Remedies for gross violations of international human rights law and serious violations of international 
humanitarian law include the victim’s right to the following as provided for under international law: 

(a) Equal and effective access to justice; 
(b) Adequate, effective and prompt reparation for harm suffered; 
(c) Access to relevant information concerning violations and reparation mechanisms. 
 
VIII. Access to justice 
12. A victim of a gross violation of international human rights law or of a serious violation of international 
humanitarian law shall have equal access to an effective judicial remedy as provided for under 
international law. Other remedies available to the victim include access to administrative and other 
bodies, as well as mechanisms, modalities and proceedings conducted in accordance with domestic law. 
Obligations arising under international law to secure the right to access justice and fair and impartial 
proceedings shall be reflected in domestic laws. To that end, States should: 

(a) Disseminate, through public and private mechanisms, information about all available remedies for 
gross violations of international human rights law and serious violations of international humanitarian 
law; 
(b) Take measures to minimize the inconvenience to victims and their representatives, protect against 
unlawful interference with their privacy as appropriate and ensure their safety from intimidation and 
retaliation, as well as that of their families and witnesses, before, during and after judicial, administrative, 
or other proceedings that affect the interests of victims; 
(c) Provide proper assistance to victims seeking access to justice; 
(d) Make available all appropriate legal, diplomatic and consular means to ensure that victims can 
exercise their rights to remedy for gross violations of international human rights law or serious violations 
of international humanitarian law. 
 
13. In addition to individual access to justice, States should endeavour to develop procedures to allow 
groups of victims to present claims for reparation and to receive reparation, as appropriate. 

14. An adequate, effective and prompt remedy for gross violations of international human rights law or 
serious violations of international humanitarian law should include all available and appropriate 
international processes in which a person may have legal standing and should be without prejudice to any 
other domestic remedies. 

IX. Reparation for harm suffered 
15. Adequate, effective and prompt reparation is intended to promote justice by redressing gross 
violations of international human rights law or serious violations of international humanitarian law. 
Reparation should be proportional to the gravity of the violations and the harm suffered. In accordance 
with its domestic laws and international legal obligations, a State shall provide reparation to victims for 
acts or omissions which can be attributed to the State and constitute gross violations of 
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international human rights law or serious violations of international humanitarian law. In cases where a 
person, a legal person, or other entity is found liable for reparation to a victim, such party should provide 
reparation to the victim or compensate the State if the State has already provided reparation to the victim. 

16. States should endeavour to establish national programmes for reparation and other assistance to 
victims in the event that the parties liable for the harm suffered are unable or unwilling to meet their 
obligations. 

17. States shall, with respect to claims by victims, enforce domestic judgements for reparation against 
individuals or entities liable for the harm suffered and endeavour to enforce valid foreign legal judgements 
for reparation in accordance with domestic law and international legal obligations. To that end, States 
should provide under their domestic laws effective mechanisms for the enforcement of reparation 
judgements. 

18. In accordance with domestic law and international law, and taking account of individual 
circumstances, victims of gross violations of international human rights law and serious violations of 
international humanitarian law should, as appropriate and proportional to the gravity of the violation and 
the circumstances of each case, be provided with full and effective reparation, as laid out in principles 19 
to 23, which include the following forms: restitution, compensation, rehabilitation, satisfaction and 
guarantees of non-repetition. 

19. Restitution should, whenever possible, restore the victim to the original situation before the gross 
violations of international human rights law or serious violations of international humanitarian law 
occurred. Restitution includes, as appropriate: restoration of liberty, enjoyment of human rights, identity, 
family life and citizenship, return to one’s place of residence, restoration of employment and return of 
property. 

20. Compensation should be provided for any economically assessable damage, as appropriate and 
proportional to the gravity of the violation and the circumstances of each case, resulting from gross 
violations of international human rights law and serious violations of international humanitarian law, such 
as: 

(a) Physical or mental harm; 
(b) Lost opportunities, including employment, education and social benefits; 
(c) Material damages and loss of earnings, including loss of earning potential; 
(d) Moral damage; 
(e) Costs required for legal or expert assistance, medicine and medical services, and psychological and 
social services. 
 
21. Rehabilitation should include medical and psychological care as well as legal and social services. 

22. Satisfaction should include, where applicable, any or all of the following: 

(a) Effective measures aimed at the cessation of continuing violations; 
(b) Verification of the facts and full and public disclosure of the truth to the extent that such disclosure 
does not cause further harm or threaten the safety and interests of the victim, the victim’s relatives, 
witnesses, or persons who have intervened to assist the victim or prevent the occurrence of further 
violations; 
(c) The search for the whereabouts of the disappeared, for the identities of the children abducted, and for 
the bodies of those killed, and assistance in the recovery, identification and reburial of the bodies in 
accordance with the expressed or presumed wish of the victims, or the cultural practices of the families 
and communities; 
(d) An official declaration or a judicial decision restoring the dignity, the reputation and the rights of the 
victim and of persons closely connected with the victim; 
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(e) Public apology, including acknowledgement of the facts and acceptance of responsibility; 
(f) Judicial and administrative sanctions against persons liable for the violations; 
(g) Commemorations and tributes to the victims; 
(h) Inclusion of an accurate account of the violations that occurred in international human rights law and 
international humanitarian law training and in educational material at all levels. 
 
23. Guarantees of non-repetition should include, where applicable, any or all of the following measures, 
which will also contribute to prevention: 

(a) Ensuring effective civilian control of military and security forces; 
(b) Ensuring that all civilian and military proceedings abide by international standards of due process, 
fairness and impartiality; 
(c) Strengthening the independence of the judiciary; 
(d) Protecting persons in the legal, medical and health-care professions, the media and other related 
professions, and human rights defenders; 
(e) Providing, on a priority and continued basis, human rights and international humanitarian law 
education to all sectors of society and training for law enforcement officials as well as military and 
security forces; 
(f) Promoting the observance of codes of conduct and ethical norms, in particular international standards, 
by public servants, including law enforcement, correctional, media, medical, psychological, social service 
and military personnel, as well as by economic enterprises; 
(g) Promoting mechanisms for preventing and monitoring social conflicts and their resolution; 
(h) Reviewing and reforming laws contributing to or allowing gross violations of international human 
rights law and serious violations of international humanitarian law. 
 
X. Access to relevant information concerning violations and reparation mechanisms 
24. States should develop means of informing the general public and, in particular, victims of gross 
violations of international human rights law and serious violations of international humanitarian law of 
the rights and remedies addressed by these Basic Principles and Guidelines and of all available legal, 
medical, psychological, social, administrative and all other services to which victims may have a right of 
access. Moreover, victims and their representatives should be entitled to seek and obtain information on 
the causes leading to their victimization and on the causes and conditions pertaining to the gross violations 
of international human rights law and serious violations of international humanitarian law and to learn 
the truth in regard to these violations. 

…  
 
XII. Non-derogation 
26. Nothing in these Basic Principles and Guidelines shall be construed as restricting or derogating from 
any rights or obligations arising under domestic and international law. In particular, it is understood that 
the present Basic Principles and Guidelines are without prejudice to the right to a remedy and reparation 
for victims of all violations of international human rights law and international humanitarian law. It is 
further understood that these Basic Principles and Guidelines are without prejudice to special rules of 
international law. 

XIII. Rights of others 
27. Nothing in this document is to be construed as derogating from internationally or nationally protected 
rights of others, in particular the right of an accused person to benefit from applicable standards of due 
process. 

_______  
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List of Additional Non-Treaty International Instruments10 that Incorporate 
Rules of Customary International Law11 

 

 Basic Principles for the Treatment of Prisoners (Adopted by United Nations General Assembly 
Resolution 45/111 of 14 December 1990) 

 

 Basic Principles on the Independence of the Judiciary, Seventh U.N. Congress on the 
Prevention of Crime and the Treatment of Offenders, Milan, 26 Aug. to 6 Sept. 1985, U.N. Doc. 
A/ CONF.121/22/Rev.1 at 59 (1985), (endorsed by General Assembly resolutions 40/32 of 29 
November 1985 and 40/146 of 13 December 1985) 

 

 Basic Principles on the Role of Lawyers, Eighth U.N. Congress on the Prevention of Crime and 
the Treatment of Offenders, Havana, 27 Aug. to 7 Sept. 1990, U.N. Doc. A/CONF.144/28/Rev.1 
at 118 (1990) 

 

 Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, adopted by 
the Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, 
Havana, Cuba, August 27- September 7, 1990 

 

 Body of Principles for the Protection of All Persons under Any Form of Detention or 
Imprisonment, G.A. Res. 43/173, annex, 43 U.N. GAOR, 43d Sess., Supp. No. 49, at 298, U.N. 
Doc. A/43/49 (1988) 

 

 Code of Conduct for Law Enforcement Officials (G.A. res. 34/169, annex 34 U.N.GAOR Supp. 
(No. 46) at 186, U.N. Doc. A/34/46 (1979) 

 

 Code of Conduct for Law Enforcement Officials, UN General Assembly resolution 34/169, 
December 17, 1979; 

 

 Principles on the Effective Prevention and Investigation of Extralegal, Arbitrary and Summary 
Executions, , UN Economic and Social Council recommended resolution 1989/65, May 24, 1989 

 

 Declaration of Minimum Humanitarian Standards, (a/k/a/ the “Turku Declaration”) (adopted 
by an expert meeting convened by the Institute for Human Rights, Åbo Akademi University, in 
Turku/Åbo, Finland, 30 November – 2 December 1990) (reprinted in Report of the Sub-
Commission on Prevention of Discrimination and Protection of Minorities on its Forty-sixth 
Session, Commission on Human Rights, 51st Sess., Provisional Agenda Item 19, at 4, U.N. Doc. 
E/CN.4/1995/116 (1995)) 

 

                                                            
10 All of these instruments can be found on www.GitmoObserver.com. 
 
11 Many of the principles in these non-binding instruments incorporate binding norms of customary international law. Though the 
instruments themselves are not binding on any state, the customary international law norms incorporated into the instruments are 
binding on all states. 
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 Draft Body of Principles on the Right to a Fair Trial and a Remedy, Annex II of “The 
Administration of Justice and the Human Rights of Detainees, The Right to a Fair Trial: Current 
Recognition and Measures Necessary for Its Strengthening,” Final Report, Commission on 
Human Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities, 
46th Session, E/CN.4/Sub.2/1994/24, 3 June 1994 
(www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/d8925328e178f8748025673d00599b81?O
pendocument) 

 

 Guidelines on the Role of Prosecutors, Eighth U.N. Congress on the Prevention of Crime and 
the Treatment of Offenders, Havana, 27 Aug. to 7 Sept. 1990, U.N. Doc. A/CONF.144/28/Rev.1 
at 189 (1990) 

 

 Principles of Medical Ethics Relevant to the Role of Health Personnel, Particularly Physicians, 
in the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, adopted by United Nations General Assembly Resolution 
37/194 of 18 December 1982 

 

 Standard Minimum Rules for the Treatment of Prisoners, Adopted 30 August 1955 by the First 
United Nations Congress on the Prevention of Crime and the Treatment of Offenders, and 
approved by the Economic and Social Council by its resolution 663 C (XXIV) of 31 July 1957 
and 2076 (LXII) of 13 May 1977. (U.N. Doc. A/CONF/611, annex 1, E.S.C. Res. 663C, 24 U.N. 
ESCOR Supp. No. 1, at 11, U.N. Doc. E/3048 (1957), amended by E.S.C. Res. 2076, 62 U.N. 
ESCOR Supp. No. 1 at 35, U.N. Doc. E/5988 (1977)) 

 

 UN Rules for the Protection of Juveniles Deprived of Their Liberty, UN General Assembly 
resolution 45/113, December 14, 1990 

 

 UN Standard Minimum Rules for the Administration of Juvenile Justice, UN General 
Assembly resolution 40/33, November 29, 1985 
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U.S. Constitution (Excerpts) 

Article 1, Section 1. 

“… . 

The privilege of the writ of habeas corpus shall not be suspended, unless when in cases of 
rebellion or invasion the public safety may require it. 

No bill of attainder or ex post facto Law shall be passed.” [Emphasis added] 

Amendment 1 

Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the government for a redress of grievances. 

Amendment 4 

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon 
probable cause, supported by oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 

Amendment 5  

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or public danger; nor shall any person 
be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall private property be taken for public 
use, without just compensation. [Emphasis added] 

Amendment 6  

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, 
by an impartial jury of the State and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, and to have the Assistance of 
Counsel for his defence.” [Emphasis added] 

8th Amendment 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted.  

14th Amendment, Section 1. 

“… . No state shall . . . deprive any person of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the equal protection of the laws.” 

_______ 
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Uniform Code of Military Justice (Excerpts) 

Article 38. Duties of trial counsel and defense counsel 

07. Trial Procedure 

(a) The trial counsel of a general or special court-martial shall prosecute in the name of the United States, 
and shall, under the direction of the court, prepare the record of the proceedings. 

(b) 

(1) The accused has the right to be represented in his defense before a general or special court-martial or at 
an investigation under section 832 of this title (article 32) as provided in this subsection. 

(2) The accused may be represented by civilian counsel if provided by him. 

(3) The accused may be represented— 

(A) by military counsel detailed under section 827 of this title (article 27); or 

(B) by military counsel of his own selection if that counsel is reasonably available (as determined under 
regulations prescribed under paragraph (7)). 

(4) If the accused is represented by civilian counsel, military counsel detailed or selected under paragraph 
(3) shall act as associate counsel unless excused at the request of the accused. 

(5) Except as provided under paragraph (6), if the accused is represented by military counsel of his own 
selection under paragraph (3)(B), any military counsel detailed under paragraph (3)(A) shall be excused. 

(6) The accused is not entitled to be represented by more than one military counsel. However, the person 
authorized under regulations prescribed under section 827 of this title (article 27) to detail counsel, in his 
sole discretion— 

(A) may detail additional military counsel as assistant defense counsel; and 

(B) if the accused is represented by military counsel of his own selection under paragraph (3)(B), may 
approve a request from the accused that military counsel detailed under paragraph (3)(A) act as associate 
defense counsel. 

(7) The Secretary concerned shall, by regulation, define “reasonably available” for the purpose of paragraph 
(3)(B) and establish procedures for determining whether the military counsel selected by an accused under 
that paragraph is reasonably available. Such regulations may not prescribe any limitation based on the 
reasonable availability of counsel solely on the grounds that the counsel selected by the accused is from an 
armed force other than the armed force of which the accused is a member. To the maximum extent 
practicable, such regulations shall establish uniform policies among the armed forces while recognizing the 
differences in the circumstances and needs of the various armed forces. The Secretary concerned shall 
submit copies of regulations prescribed under this paragraph to the Committee on Armed Services of the 
Senate and the Committee on Armed Services of the House of Representatives. 

(c) In any court-martial proceeding resulting in a conviction, the defense counsel— 

(1) may forward for attachment to the record of proceedings a brief of such matters as he determines should 
be considered in behalf of the accused on review (including any objection to the contents of the record which 
he considers appropriate); 

(2) may assist the accused in the submission of any matter under section860 of this title (article 60); and 

(3) may take other action authorized by this chapter. 



Page 390 GTMO Bay Fair Trial Manual (Vol II-Appendices) www.GitmoObserver.com [26 February 2017, 5:30 am] 
  

 
 

                 Not to be Quoted or Reproduced Without Permission    ---   This is a Preliminary Draft.                                               © 2017 
E-mail - GitmoObserver@yahoo.com                  @GitmoObserver The Gitmo Observer (Indiana U McKinney School of Law) 

(d) An assistant trial counsel of a general court-martial may, under the direction of the trial counsel or when 
he is qualified to be a trial counsel as required by section 827 of this title (article 27), perform any duty 
imposed by law, regulation, or the custom of the service upon the trial counsel of the court. An assistant trial 
counsel of a special court-martial may perform any duty of the trial counsel. 

(e) An assistant defense counsel of a general or special court-martial may, under the direction of the defense 
counsel or when he is qualified to be the defense counsel as required by section 827 of this title (article 27), 
perform any duty imposed by law, regulation, or the custom of the service upon counsel for the accused. 
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Military Commission Act of 2009 (Excerpts) 

10 U.S.C. § 948b(D)(1)(A). 
‘‘(d) INAPPLICABILITY OF CERTAIN PROVISIONS.— 

(1) The following provisions of this title shall not apply to trial by military commission 
under this chapter:   
‘(A) Section 810 (article 10 of the Uniform Code of Military Justice), relating to 

speedy trial, including any rule of courts martial relating to speedy trial. 
‘‘(B) Sections 831(a), (b), and (d) (articles 31(a), (b), and (d) of the Uniform Code of 

Military Justice), relating to compulsory elf-incrimination. 
‘‘(C) Section 832 (article 32 of the Uniform Code of Military Justice), relating to 

pretrial investigation. 
 
10 U.S.C. § 948r. Exclusion of statements obtained by torture or cruel, inhuman, or degrading 
treatment; prohibition of self-incrimination; admission of other statements of the accused 
 
(a) EXCLUSION OF STATEMENTS OBTAIN BY TORTURE OR CRUEL, INHUMAN, OR 
DEGRADING TREATMENT.—No statement obtained by the use of torture or by cruel, inhuman, or 
degrading treatment (as defined by section 1003 of the Detainee Treatment Act of 2005 (42 U.S.C. 2000dd)), 
whether or not under color of law, shall be admissible in a military commission under this chapter, except 
against a person accused of torture or such treatment as evidence that the statement was made. 
 
 (b) SELF-INCRIMINATION PROHIBITED.—No person shall be required to testify against himself or 
herself at a proceeding of a military commission under this chapter. 
 
(c) OTHER STATEMENTS OF THE ACCUSED.—A statement of the accused may be admitted in 
evidence in a military commission under this chapter only if the military judge finds— 
 
(1) that the totality of the circumstances renders the statement reliable and possessing sufficient probative 
value; and 
 
(2) that— 
(A) the statement was made incident to lawful conduct during military operations at the point of capture or 
during closely related active combat engagement, and the interests of justice would best be served by 
admission of the statement into evidence; or 
(B) the statement was voluntarily given. 
 
(d) DETERMINATION OF VOLUNTARINESS.—In determining for purposes of subsection (c) (2) (B) 
whether a statement was voluntarily given, the military judge shall consider the totality of the circumstances, 
including, as appropriate, the following: 
(1) The details of the taking of the statement, accounting for the circumstances of the conduct of military and 
intelligence operations during hostilities. 
(2) The characteristics of the accused, such as military training, age, and education level. 
(3) The lapse of time, change of place, or change in identity of the questioners between the statement sought 
to be admitted and any prior questioning of the accused. 
 

10 U.S. Code § 949b - Unlawfully influencing action of military commission and United States Court 
of Military Commission Review 

(a) Military Commissions.— 
(1) No authority convening a military commission under this chapter may censure, reprimand, or admonish 
the military commission, or any member, military judge, or counsel thereof, with respect to the findings or 
sentence adjudged by the military commission, or with respect to any other exercises of its or their functions 
in the conduct of the proceedings. 
(2) No person may attempt to coerce or, by any unauthorized means, influence— 
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(A) the action of a military commission under this chapter, or any member thereof, in reaching the findings or 
sentence in any case; 
(B) the action of any convening, approving, or reviewing authority with respect to their judicial acts; or 
(C) the exercise of professional judgment by trial counsel or defense counsel. 
(3) The provisions of this subsection shall not apply with respect to— 
(A) general instructional or informational courses in military justice if such courses are designed solely for the 
purpose of instructing members of a command in the substantive and procedural aspects of military 
commissions; or 
(B) statements and instructions given in open proceedings by a military judge or counsel. 
(b) United States Court of Military Commission Review.— 
(1) No person may attempt to coerce or, by any unauthorized means, influence— 
(A) the action of a judge on the United States Court of Military Commissions Review in reaching a decision 
on the findings or sentence on appeal in any case; or 
(B) the exercise of professional judgment by trial counsel or defense counsel appearing before the United 
States Court of Military Commission Review. 
(2) No person may censure, reprimand, or admonish a judge on the United States Court of Military 
Commission Review, or counsel thereof, with respect to any exercise of their functions in the conduct of 
proceedings under this chapter. 
(3) The provisions of this subsection shall not apply with respect to— 
(A) general instructional or informational courses in military justice if such courses are designed solely for the 
purpose of instructing members of a command in the substantive and procedural aspects of military 
commissions; or 
(B) statements and instructions given in open proceedings by a judge on the United States Court of Military 
Commission Review, or counsel. 
(4) No appellate military judge on the United States Court of Military Commission Review may be reassigned 
to other duties, except under circumstances as follows: 
(A) The appellate military judge voluntarily requests to be reassigned to other duties and the Secretary of 
Defense, or the designee of the Secretary, in consultation with the Judge Advocate General of the armed force 
of which the appellate military judge is a member, approves such reassignment. 
(B) The appellate military judge retires or otherwise separates from the armed forces. 
(C) The appellate military judge is reassigned to other duties by the Secretary of Defense, or the designee of 
the Secretary, in consultation with the Judge Advocate General of the armed force of which the appellate 
military judge is a member, based on military necessity and such reassignment is consistent with service 
rotation regulations (to the extent such regulations are applicable). 
(D) The appellate military judge is withdrawn by the Secretary of Defense, or the designee of the Secretary, 
in consultation with the Judge Advocate General of the armed force of which the appellate military judge is a 
member, for good cause consistent with applicable procedures under chapter 47 of this title (the Uniform Code 
of Military Justice). 
  

10 U.S. Code § 949c - Duties of trial counsel and defense counsel 
 
 (a) TRIAL COUNSEL.—The trial counsel of a military commission under this chapter shall prosecute in the name of the 
United States. 
(b) DEFENSE COUNSEL.—(1) The accused shall be represented in the accuseds defense before a military commission under 
this chapter as provided in this subsection. 
(2) The accused may be represented by military counsel detailed under section 948k of this title or by military counsel of 
the accuseds own selection, if reasonably available. 
(3) The accused may be represented by civilian counsel if retained by the accused, provided that such civilian counsel— 
(A) is a United States citizen; 
(B) is admitted to the practice of law in a State, district, or possession of the United States, or before a Federal court; 
(C) has not been the subject of any sanction of disciplinary action by any court, bar, or other competent governmental 
authority for relevant misconduct; 
(D) has been determined to be eligible for access to information classified at the level Secret or higher; and 
(E) has signed a written agreement to comply with all applicable regulations or instructions for counsel, including any 
rules of court for conduct during the proceedings. 
(4) If the accused is represented by civilian counsel, military counsel shall act as associate counsel. 
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(5) The accused is not entitled to be represented by more than one military counsel. However, the person authorized 
under regulations prescribed under section 948k of this title to detail counsel, in such persons sole discretion, may detail 
additional military counsel to represent the accused. 
(6) Defense counsel may cross-examine each witness for the prosecution who testifies before a military commission 
under this chapter. 
(7) Civilian defense counsel shall protect any classified information received during the course of representation of the 
accused in accordance with all applicable law governing the protection of classified information, and may not divulge 
such information to any person not authorized to receive it.      
 
 
10 U.S. Code § 949j - Opportunity to obtain witnesses and other evidence 

 
(a) IN GENERAL.— 
 
(1) Defense counsel in a military commission under this chapter shall have a reasonable opportunity to 
obtain witnesses and other evidence as provided in regulations prescribed by the Secretary of Defense. 
The opportunity to obtain witnesses and evidence shall be comparable to the opportunity available to 
a criminal defendant in a court of the United States under article III of the Constitution. 
 
(2) Process issued in military commissions under this chapter to compel witnesses to appear and testify 
and to compel the production of other evidence— 
 
(A) shall be similar to that which courts of the United States having criminal jurisdiction may lawfully 
issue; and 
 
(B) shall run to any place where the United States shall have jurisdiction thereof. 
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Rules for Military Commissions (United States) 

(14 August 2012) (Excerpts) 

RMC Rule 506(a)—Counsel 
(a) In general. The accused has the right to be represented before a military commission by civilian counsel if 
provided at no expense to the Government, by military counsel detailed under R.M.C. 503, or by military 
counsel of the accused's own selection, if reasonably available. Except as otherwise provided by section (b) 
of this rule, the accused is not entitled to be represented by more than one military counsel; however, the 
person authorized under regulations prescribed by R.M.C. 503 to detail counsel, in such person’s sole 
discretion, may detail additional military counsel to represent the accused. 
 
RMC Rule 701—Examination of documents, tangible objects, reports 

(c) Examination of documents, tangible objects, reports. After service of charges, upon a request of the 
defense, the Government shall permit the defense counsel to examine the following materials:  

(1) Any books, papers, documents, photographs, tangible objects, buildings, or places, or copies of portions 
thereof, which are within the possession, custody, or control of the Government, the existence of which is 
known or by the exercise of due diligence may become known to trial counsel, and which are material to the 
preparation of the defense or are intended for use by the trial counsel as evidence in the prosecution case-in-
chief at trial.  

(2) Any results or reports of physical or mental examinations, and of scientific tests or experiments, or copies 
thereof, which are within the possession, custody, or control of the Government, the existence of which is 
known or by the exercise of due diligence may become known to the trial counsel, and which are material to 
the preparation of the defense or are intended for use by the trial counsel as evidence in the prosecution case-
in-chief at trial.  

(3) The contents of all relevant statements—oral, written or recorded—made or adopted by the accused, that 
are within the possession, custody or control of the Government, the existence of which is known or by the 
exercise of due diligence may become known to trial counsel, and are material to the preparation of the defense 
or are intended for use by trial counsel as evidence in the prosecution case-in-chief at trial.  

Discussion 
For the definition of “material to the preparation of the defense” in subsections (1), (2), and (3), see United 
States v. Yunis, 867 F.2d 617 (D.C. Cir. 1989). Evidence introduced by the Government at trial must be 
disclosed to the accused. See 10 U.S.C. § 949a(b) (A). 

 

RMC Rule 701(e)—Exculpatory evidence.  
(1) Subject to section (f), the trial counsel shall, as soon as practicable after referral of charges, disclose to the 
defense the existence of evidence known to the trial counsel which reasonably tends to:  

(A) Negate the guilt of the accused of an offense charged;  

(B) Reduce the degree of guilt of the accused with respect to an offense charged; or  

(C) Reduce the punishment.  

In this section, the term “evidence known to trial counsel,” as it relates to exculpatory evidence, means 
exculpatory evidence that the prosecution would be required to disclose in a trial by general court-martial 

under chapter 47 of title 10.  
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(2) The trial counsel shall, as soon as practicable after referral of charges, disclose to the defense the existence 
of evidence that reasonably tends to impeach the credibility of a witness whom the government intends to call 
at trial. 

(3) The trial counsel shall, as soon as practicable, disclose to the defense the existence of evidence that is not 
subject to paragraph (1) or paragraph (2) but that reasonably may be viewed as mitigation evidence at 
sentencing. 

(4) The disclosure obligations under this subsection encompass evidence that is known or reasonably should 
be known to any government officials who participated in the investigation and prosecution of the case against 
the accused. 

 

RMC Rule 701(g)—Disclosure by the defense.  
(g) Disclosure by the defense. Except as otherwise provided in sections (k) and (l)(2) of this rule, the defense 
shall provide the following information to the trial counsel:  

(1) Names of witnesses and statements.  

(A) Before the beginning of trial on the merits, the defense shall notify the trial counsel of the names of all 
witnesses, other than the accused, whom the defense intends to call during the defense case-in-chief and 
provide sworn or signed statements known by the defense to have been made by such witnesses in connection 
with the case.  

(B) Upon request of the trial counsel, the defense shall also:  

(i) Provide the trial counsel with the names of any witnesses whom the defense intends to call at the 
presentencing proceedings; and  

(ii) Permit the trial counsel to examine any written material that will be presented by the defense at the 
presentencing proceeding.  

(2) Notice of certain defenses. The defense shall notify the trial counsel before the beginning of trial on the 
merits of its intent to offer the defense of alibi or lack of mental responsibility, or its intent to introduce expert 
testimony as to the accused’s mental condition.  

Such notice by the defense shall disclose, in the case of an alibi defense, the place or places at which the 
defense claims the accused to have been at the time of the alleged offense.  

Discussion 
Such notice shall be in writing unless impracticable. See R.M.C. 916(k) concerning the defense of lack of 
mental responsibility. See R.M.C. 706 concerning inquiries into the mental responsibility of the accused. See 
Mil. Comm. R. Evid. 302 concerning statements by the accused during such inquiries. If the defense needs 
more detail as to the time, date, or place of the offense to comply with this rule, it should request a bill of 
particulars (see R.M.C. 906(b) (6)). 

 

 

RMC Rule 703. Production of witnesses and evidence  
(a) In general. The defense shall have reasonable opportunity to obtain witnesses and other evidence as 
provided in these rules. 
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(b) Right to witnesses.  

(1) On the merits or on interlocutory questions. Each party is entitled to the production of any available witness 
whose testimony on a matter in issue on the merits or on an interlocutory question would be relevant and 
necessary. See R.M.C. 701(j).  

(2) On sentencing. Each party is entitled to the production of a witness whose testimony on sentencing is 
required under R.M.C. 1001(e).  

(3) Unavailable witness.  

(A) In general. A party is not entitled to the presence of a witness who is deemed “unavailable” in the discretion 
of the military judge.  

Discussion 
In determining whether a witness is “unavailable,” the military judge shall consider the factors in 
Mil. R. Evid. 804(a).  

(B) Exceptions. Notwithstanding paragraph (A), if the testimony of a witness determined to be unavailable is 
of central importance to the resolution of an issue essential to a fair trial, and there is no adequate substitute 
for such testimony, the military judge shall grant a continuance or other relief in order to attempt to secure the 
witness’ presence, or shall abate the proceedings, if the military judge finds that the reason for the witness’ 
unavailability is within the control of the United States.  

Discussion 
This rule departs from the R.C.M. 703(b)(3), which would permit the abatement of the proceedings 
even when the absence of the witness is not the fault of the United States. That rule provides a broader 
standard than that existing in the federal civilian courts, and it is particularly impracticable for 
military commissions. chapter 47A of title 10, United States Code, recognizes that witnesses located 
in foreign countries may be unavailable for many reasons outside the control of the United States, 
and Congress provided for the broad admissibility of hearsay precisely to allow for the introduction 
of evidence where the witnesses are not subject to the jurisdiction of the military commission or are 
otherwise unavailable.  

(c) Determining which witnesses will be produced.  

(1) Witnesses for the prosecution. The trial counsel shall obtain the presence of witnesses whose testimony 
the trial counsel considers relevant and necessary for the prosecution.  

(2) Witnesses for the defense. 

(A) Request. The defense shall submit to the trial counsel a written list of witnesses whose production by the 
Government the defense requests.  

(B) Contents of request.  

(i) Witnesses on merits or interlocutory questions. A list of witnesses whose testimony the defense considers 
relevant and necessary on the merits or on an interlocutory question shall include the name, telephone number, 
if known, and address or location of the witness such that the witness can be found upon the exercise of due 
diligence and a synopsis of the expected testimony sufficient to show its relevance and necessity.  

(ii) Witnesses on sentencing. A list of witnesses wanted for presentencing proceedings shall include the name, 
telephone number, if known, and address or location of the witness such that the witness can be found upon 
the exercise of due diligence, a synopsis of the testimony that it is expected the witness will give, and the 
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reasons why the witness’ personal appearance will be necessary under the standards set forth in R.M.C. 
1001(e).  

(C) Time of request. A list of witnesses under this subsection shall be submitted in time reasonably to allow 
production of each witness on the date when the witness’ presence will be necessary. The military judge may 
set a specific date by which such lists must be submitted.  

Failure to submit the name of a witness in a timely manner shall permit denial of a motion for production of 
the witness, but relief from such denial may be granted for good cause shown.  

(D) Determination. The trial counsel shall arrange for the presence of witnesses listed by the defense unless 
the trial counsel contends that the witness’ production is not required under this rule, classified under 10 U.S.C. 
§ 948a, or government information as defined by Mil. Comm. R. Evid. 506(b). If the trial counsel contends 
that the witness’ production is not required or protected, the matter may be submitted to the military judge, or 
if prior to referral, the convening authority. If, after consideration of the matter and an in camera review of 
any trial counsel submissions asserting that the material is subject to such provisions, the trial judge grants a 
motion for a witness, the trial counsel shall produce the witness, or the military judge shall issue such order as 
the interests of justice may require. 

Discussion 
When significant or unusual costs would be involved in producing witnesses, the trial counsel should 
inform the convening authority, as the convening authority may elect to dispose of the matter by 
means other than military commission (see R.M.C. 905(j)).  
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Regulations for Trial by Military Commissions (2011 Edition) (Excerpts)  

1-4. Unlawful Influence in Military Commissions Proceedings  
10 U.S.C. § 949b, prohibits unlawful influence in military commissions proceedings. All persons involved in 
the administration of military commissions must avoid the appearance or actuality of unlawful influence and 
otherwise ensure that the military commission system is free of unlawful influence. In addition, all persons, 
even those not officially involved in the commissions process, should be sensitive to the existence, or 
appearance, of unlawful influence, and should be vigilant and vigorous in their efforts to prevent it. 
 
8-7. Communications with the Media 
Personnel assigned to the OMC-P may communicate with news media representatives regarding cases and 
other matters related to military commissions only when approved by the Convening Authority. 
 
9-1. Detail of Defense Counsel 
Every accused shall have a qualified military defense counsel detailed to the accused at government expense 
during every stage of the proceedings. Should the military judge approve the request of an accused to represent 
himself, detailed defense counsel may act as standby counsel at the direction of the military judge. Should the 
accused retain civilian counsel, a military defense counsel shall remain detailed to the accused. 
 
9-1(a) 6. Learned Counsel. 
In any case in which trial counsel makes a recommendation to the Convening Authority pursuant to R.M.C. 
307(d) that a charge be referred to a capital military commission, the accused has the right to be represented 
by at least one additional counsel who is learned in applicable law relating to capital cases. See R.M.C. 506(b). 
If a charge transmitted by trial counsel to the convening authority is a charge for which the death penalty is 
authorized, the Convening Authority may not refer the charge as a capital offense unless the provisions 
regarding learned counsel in Rule 506(b) have been met. See R.M.C. 601(d)(2). 
 
9-2. Request For Individual Military Counsel 
An accused may be represented by a military counsel of his own selection, if reasonably available. See 10 
U.S.C. § 949a(b)(2)(C)(i). 
 
a. An accused must request, either through detailed defense counsel, on the record, or directly to the Chief 
Defense Counsel, the desire to be represented by a specific military counsel. To be a valid request, the accused 
must provide the name of a specific military attorney at the time of the request, and acknowledge his 
understanding of the requirements for requests for individual military counsel (IMC). 
 
9-6. Consultants 
a. Pursuant to R.M.C. 506(e), an accused before a military commission may have present and seated at the 
counsel table, for purpose of consultation, persons who are not qualified to serve as counsel under R.M.C. 
502. These consultants may or may not be United States citizens.  
b. The detailed defense counsel shall provide written notice to the Convening Authority of any request by the 
accused to have a consultant present at any stage of the proceedings. The notice shall include the name, address 
and, if known, the phone number and email address of the requested consultant. If the consultant is approved 
by the Convening Authority or military judge, the Convening Authority will coordinate the travel 
arrangements necessary to bring the consultant to Guantanamo Bay or other designated location for the 
proceedings. 
 
 
Chapter 13: Witnesses, Funding, Travel, Compulsory Process, And Expert Witnesses  
 
13-1. Funding Authority  
The funding for all witness travel will be approved by the Convening Authority and arranged by the Office of 
Military Commissions. Witness travel for the purpose of testifying at hearings held in military commission 
proceedings shall be arranged by the Victim Witness Assistance Program within the Office of the Chief 
Prosecutor, Office of Military Commissions.  
 
13-2. Requesting Travel Funds  
R.M.C. 703(c) governs the initial determination of whether to produce a witness. Once the trial counsel decides 
to produce a witness, including a witness submitted by defense counsel, the trial counsel requests travel funds 
by letter sent by electronic transmission to the Office of the Convening Authority, who determines whether to 
approve funding. This request for funds must be accompanied by the ―Witness Information – Office of 
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Military Commissions‖ (Figure 13.1). Prosecution and defense witnesses who have been approved for 
production by trial counsel must submit an OMC Witness Travel Request to the designated contact in the 
Victim Witness Assistance Program (Figure 13.2). All requests for witnesses to testify in military commissions 
convened outside the United States should include area clearance information. See DoD Directive 4500.54E, 
―Foreign Clearance Program‖ and the Electronic Foreign Clearance Guide at https://www.fcg.pentagon.mil. 
 
13-6. Assistance To Witnesses 
… . 
c. If the witness is fearful for his or her physical safety as a result of a request for the witness to testify before 
the commission, the trial or defense counsel shall ensure that the military judge is made aware of this fact. The 
trial or defense counsel, or their designee, shall implement any measures ordered by the military judge to 
ensure the safety of the witness and/or the witness’s family. 
d. The Office of Military Commissions shall, when directed by the Convening Authority or the military judge, 
be responsible for the procurement of security measures for witnesses and victims testifying in the courtroom. 
This shall include, but not necessarily be limited to, voice distortion equipment, screens that are capable of 
physically shielding the victim/witness from the public, modifications to the witness box, and the entry and 
exit of protected witnesses in and out of the courtroom.  
e. If requested by the witness, the trial or defense counsel, or their designee, shall take reasonable steps to 
inform the witness’s employer of the reasons for the witness’s absence from work. 
… . 
 
 
Chapter 16: Victim And Witness Assistance 
16-1. General 
This chapter describes the Military Commissions Victim and Witness Assistance Program (VWAP), and is 
consistent with the intent of DoD Directive 1030.1, Victim and Witness Assistance, April 13, 2004, and DoD 
Instruction 1030.2, Victim and Witness Assistance Procedures, June 4, 2004.  
16-2. Purpose 
This chapter identifies the role of the VWAP and provides guidance for the treatment of victims of offenses 
under the M.C.A. These provisions create no cause of action or defense in favor of any person arising out of 
a failure to comply with the VWAP.  
16-3. Definitions 
a. Victim. A victim is a person who has suffered direct physical, emotional or pecuniary harm or loss as a 
result of the commission of an offense as defined in chapter 47A of title 10, United States Code, or the law of 
war. See R.M.C. 103(a)(31). Victims may include:  
1. Military members, civilians and citizens of foreign countries;  
2. A person who is an immediate family member of the victim of a crime, if so designated by the Convening 
Authority or her designee. Examples of immediate family members are spouses, children, parents and siblings; 
and 
3. Any person can make an application to the VWAP Director to be designated as a victim in a particular case. 
The VWAP Director shall forward the request to the Convening Authority with a recommendation for 
approval or disapproval. The decision of the Convening Authority is not appealable.  
b. Witness. A witness is a person who has information or evidence about a criminal offense within the 
jurisdiction of the M.C.A. When the witness is a minor, that term includes a family member or legal guardian. 
The term does not include a defense witness or an individual involved in the crime as a perpetrator or 
accomplice. 
 
16-4. Policy  
It is the policy of the DoD that: 
a. The role of crime victims and witnesses in the military commission process should be protected; and  
b. Each crime victim should: 
 
1. Be treated with fairness and respect for the victim’s privacy and dignity;  
2. Be reasonably protected from the accused offender;  
3. Be notified of commission proceedings;  
4. Be present at all public commission proceedings related to the offense to the extent permitted by available 
resources, unless the military judge determines that testimony by the victim would be materially affected if 
the victim heard other testimony at trial; 
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5. Confer with the attorney for the Government in the case;  
6. Receive available restitution; 
7. Be provided information about the conviction, sentencing, imprisonment, transfer or release of the offender; 
and 
8. Be allowed to provide information, in writing, to any authority considering the offender’s potential release 
or transfer from custody of the United States. 
16-6. Victim/Witness Liaison Duties 
a. The Victim/Witness Liaison should obtain from the Chief Prosecutor or trial counsel  
a list of all victims as soon as possible. The trial counsel will identify and designate those victims who will 
testify in some form as a witness for the prosecution in a military commission. This includes victims who will 
testify in person, by videotape or any other means authorized under commission law. 
 
b. Initial Information and Services. The Victim/Witness Liaison shall provide the following information and 
services, either by direct communication or by referring the victim to an information website: 
1. Information about available military and civilian emergency medical and social services, victim advocacy 
services for victims of sexual assault, and, when necessary, assistance in securing such services; 
2. Information about restitution or other relief a victim may be entitled to under applicable laws, and the 
manner in which such relief may be obtained;  
3. Information about public and private programs which are available to provide counseling, treatment, and 
other support, including available compensation through Federal, State, and local agencies; 
4. Information about the prohibition against intimidation and harassment of victims and witnesses, and 
arrangements for the victim or witness to receive reasonable protection from threat, harm, or intimidation from 
a suspected offender and from people acting in concert with or under the control of the suspected offender;  
5. Information concerning military and civilian protective orders, as appropriate;  
6. Information about the military commission process, the role of the victim or witness in the process, and 
how the victim or witness can obtain additional information concerning the process and the case; and  
7. If necessary, assistance in contacting the people responsible for providing victim and witness services and 
relief. 
 
c. Information to be Provided During Investigation of a Crime. The Victim/Witness Liaison, law enforcement 
investigators and criminal investigators shall inform all victims and witnesses, as appropriate, of:  
1. The status of the investigation of the crime, to the extent providing such information does not interfere with 
the investigation;  
2. The apprehension or detention of the suspected offender; and 
3. A decision not to pursue further investigation. 
 
 
Chapter 19: Public Access To Commission Proceedings And Documents 
19-1. General 
Section 949d(c)(2) of the Military Commissions Act of 2009 provides that “[t]he military judge may close to 
the public all or a portion of the proceedings . . . only upon making a specific finding that such closure is 
necessary to— (A) protect information the disclosure of which could reasonably be expected to cause damage 
to the national security, including intelligence or law enforcement sources, methods or activities; or (B) ensure 
the physical safety of individuals.” Consistent with this statutory requirement, the goal of the DoD is to make 
military commissions accessible to the public to the maximum extent possible, consistent with the interests of 
national security, the rights of the accused, and other interests protected by law. Making military commissions 
accessible to the public includes providing access to military commission proceedings, transcripts, pleadings, 
filings, rulings, orders and other materials used at military commission proceedings, to the extent that these 
materials are not classified, covered by a protective order, or otherwise protected by law, including the rules 
and regulations governing military commissions. 
 
19-3. Protected Information 
a. Pursuant to RMC 806, the military judge may issue protective orders limiting the public disclosure of 
“protected information.”  
b. Protected information, for purposes of commission proceedings, is non-classified information subject to a 
properly issued protective order by an official authorized to issue such an order to prevent public dissemination 
of such information.  
c. The military judge may resolve any dispute raised by the parties or by members of the public, including 
news media representatives (or their counsel), regarding whether material presented at trial, at a hearing or in 
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a filing, ruling, order or transcript, may be released to the public or is not appropriately designated as 
“protected.” See Chapter 17- 
4. These disputes, once properly raised, shall be resolved promptly. Classification decisions by the DoD 
Security Classification/Declassification Review Team and the original classification authorities of other non-
DoD federal departments and agencies are not subject to review by the military judge.  
d. A non-party’s request to challenge the applicability of a protective order to the military judge’s designation 
of information as protected information shall be submitted in writing to the Chief Clerk with a copy to the 
attorneys of record. Written challenges must identify with specificity (i) the protected information at issue (ii) 
the reason(s) for believing the “protected” designation is not valid, and (iii) any supporting documentation 
relevant to substantiating that claim. The attorneys of record may, at their discretion, file a written document 
in support of, or in opposition to, a non-party’s challenge. The military judge may request the views of counsel 
of record, if not otherwise provided. The military judge need not hear oral arguments on any such motions. If 
the military judge concludes that the information must be protected in order to prevent damage to national 
security or ensure the physical safety of individuals, the military judge shall issue a finding that protective 
measures are necessary. See 10 U.S.C. § 949d(c). 
 
19-4. Public Release Of Transcripts, Filings, Rulings, Orders And Other Materials 
 
… . 
 
19-4(c)(1) Filings and orders that do not require classification security review under Chapter 17-1 shall be 
posted within one business day of filing with the military commission; 
 
… . 
 
d. Within one business day of a military judge’s decision on a motion not containing classified or protected 
information, the Chief Clerk shall coordinate with the custodian of the OMC website to ensure the filings 
inventory on the OMC website is updated by the custodian to reflect the disposition of the motion, and, if 
written, the Chief Clerk shall provide the unclassified opinion to the custodian for posting on the OMC 
website. 
 
19-6. Spectators At Military Commission Sessions 
The proceedings of military commissions shall be public to the maximum extent practicable. In general, all 
persons granted permission to attend a session, except those who may be required to give evidence, shall be 
admitted as spectators. The Office of Military Commissions shall coordinate travel and attendance of all 
spectators except news media representatives. The Office of the Assistant Secretary of Defense for Public 
Affairs shall coordinate all matters involving media attendance at military commission sessions, subject to the 
authority of the military judge. The military judge may close proceedings of military commissions to the public 
only upon making the findings required by M.C.A. § 949d(c) and R.M.C. 806. 
 
20-8. Appeals By The United States Of Adverse Rulings 
a. The United States may take an interlocutory appeal pursuant to 10 U.S.C. § 950d and R.M.C. 908. See also 
Chapter 25-5. Trial counsel may file a notice of appeal by the United States under R.M.C. 908 only after 
consultation with the Chief Prosecutor, or a Deputy Chief Prosecutor for Military Commissions. 
 
20-10. Appellate Rights Advice  
a. Prior to adjournment, the defense counsel will inform the accused orally and in writing of:  
1. The right to submit matters to the Convening Authority to consider before taking action;  
2. The right to appellate review and the effect of waiver or withdrawal of such right;  
3. The right to the advice and assistance of counsel in the exercise of the foregoing rights or any decision to 
waive them.  
b. The written advice to the accused concerning the post-trial and appellate rights shall be signed by the 
accused and the defense counsel and the accused will make an election concerning representation by military 
or civilian counsel before the USCMCR. The form will be inserted in the record of trial as an appellate exhibit. 
 
23-2. Post-Trial Advice 
a. In accordance with R.M.C. 1010, prior to adjournment, the military judge will ensure that the defense 
counsel has informed the accused orally and in writing of the following post-trial and appellate rights: 
1. The right to submit matters to the Convening Authority to consider before taking action;  
2. The right to appellate review and the effect of waiver or withdrawal of such right; and 
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3. The right to the advice and assistance of counsel in the exercise of the foregoing rights or any decision to 
waive them.  
 
This advice will be signed by the accused and the defense counsel and inserted in the record of trial as an 
appellate exhibit. 
 
b. If the accused is represented by more than one counsel at trial, the accused will designate which counsel 
(detailed or civilian) will be served with the post-trial recommendation. If there is no designation, the Legal 
Advisor will cause the recommendation to be served in the following order of precedence as applicable: (1) 
civilian defense counsel or (2) detailed defense counsel. If the accused has not retained civilian counsel and 
the detailed defense counsel has been relieved or is not reasonably available to represent the accused, substitute 
military counsel to represent the accused shall be detailed by an appropriate authority. Substitute counsel shall 
attempt to enter into an attorney client relationship with the accused before examining the recommendation 
and preparing any response. See R.M.C. 1106(e)(2). 
 
24-2. Automatic Review by the United States Court Of Military Commission Review (USCMCR)  
 
a. Records to the USCMCR. After the Convening Authority’s action in each case in which the Convening 
Authority approved a finding of guilty, the Convening Authority will forward the complete and original record 
of trial, as well as four copies of that record of trial, to the Clerk of Court, USCMCR. The record of any post-
trial session or rehearing will be appended to the original record of trial. Those records will be accompanied 
by a transmittal letter containing the identifying data for the accused, the dates of trial and the date of the 
Convening Authority’s action, as well as any subsequent action. 
 
24-5. Appellate Counsel 
a. Appellate trial counsel may represent the United States before the D.C. Circuit and the Supreme Court of 
the United States, if requested to do so by the Attorney General of the United States.  
 
b. The Government shall be represented before the USCMCR by counsel appointed for that purpose by the 
Chief Prosecutor. The Chief Prosecutor may appoint one or more counsel who prosecuted the case before a 
military commission. Instead of or in addition to such counsel, the Chief Prosecutor may appoint, in his sole 
discretion, any other counsel assigned or available to the OMC-P. If no counsel are available for assignment 
as appellate counsel, the Chief Prosecutor shall transmit via the General Counsel, DoD, a request for 
nominations from the service Judge Advocates General for appellate military attorneys to represent the 
government. Individuals nominated must possess the qualifications set forth in the R.M.C. and Chapter 8 of 
this regulation.  
 
c. The accused will be represented by defense counsel appointed by the Chief Defense Counsel at all levels of 
appeal. Except in those cases in which ineffective assistance or another representational impediment is claimed 
by the accused, the Chief Defense Counsel may appoint the trial defense counsel to represent the accused on 
appeal. Instead of or in addition to such counsel, the Chief Defense Counsel may appoint, in his sole discretion, 
any other counsel assigned or available to the OCDC. The accused may elect to retain properly cleared civilian 
defense counsel at no expense to the government to represent him on appeal; however, detailed counsel must 
also be appointed.  
 
d. For cases in which the Convening Authority has approved a sentence of death, the accused shall have, in 
addition to a detailed counsel, at least one additional counsel who is learned in capital cases, qualified, selected 
and compensated in accordance with Chapter 9. 
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Military Commissions Trial Judiciary Military Commissions Rules of Court (Excerpt) 
 

RULE 6. PUBLIC ACCESS AND RELEASE OF RECORDS 
 

 

1. Judicial Policy: The Military Judge has the responsibility to ensure a Commission is conducted in an 
impartial and orderly manner that reflects the gravity of the proceeding and the independence of the 
Commission. Trials must be held in a manner that enable calm, deliberate, and detached decision-making 
on the issues presented whether by the judge or panel. The rights of all parties must be protected while 
affording public access and adhering to the requirements of national security. Consistent with these 
responsibilities and competing interests, the Military Judge will ensure all Commission proceedings are as 
open and transparent as possible. 

 
2. Public Access: 

 
a. Within limitations imposed by the DoD, the media and public are encouraged to attend 
Commission proceedings and shall be permitted to observe all trial proceedings, unless the 
Military Judge determines the requirements of national security require a closed courtroom. No 
one will be permitted to disrupt the judicial atmosphere of a Commission. Commission security 
personnel and the bailiff will ensure that those watching a trial are aware of, and adhere to, proper 
decorum throughout the proceedings. 

 
b. Unless otherwise directed by the Military Judge, or security requirements mandate, spectators 
may enter and leave the courtroom during open sessions but will not be permitted to disturb or 
interrupt Commission proceedings by their conduct. Spectators will not indicate or demonstrate in 
any manner agreement or disagreement with testimony or procedures at a trial, nor will their 
appearance or attire be permitted to detract from the dignity of the proceedings, create a disruption, 
or prejudice the rights of any party. Any spectator who disrupts the Commission or fails to 
demonstrate appropriate demeanor for a judicial proceeding will be escorted from the courtroom 
and not be allowed to return without the judge's permission. 

 
c. R.M.C 806 (c) does not allow Commission proceedings to be broadcast, televised, recorded, 
or photographed for the purpose of public dissemination except as set out in paragraph 2d 
below. 

 
d. Contemporaneous closed-circuit television or audio transmissions are authorized under the 
provisions of R.M.C 806(c) for all proceedings subject to the provisions set out below. This will 
permit viewing and hearing by victims, the media, and other spectators when courtroom facilities 
are inadequate to accommodate a reasonable number of spectators. 

 

(1) Notification: If contemporaneous video or audio transmissions are anticipated, 
Government counsel will petition the Military Judge by a motion before arraignment 
(see Rule 3). 

 

(2) Security: This motion will set out for the judge the locations to which the transmissions 
are requested to be made and the security oversight at each site to ensure compliance 
with any directives of the judge. 

 

(3) Notice of the transmission will be placed on the record by the Government at the start 
of each individual session that is to be the subject of contemporaneous video or audio 
transmissions. 

 

(4) The Government will ensure no potential witness on the merits observes the trial from 
a remote location unless, IAW paragraph 16-4b4 of DoD Regulation for Trial by 
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Military Commission, the Government notifies the Military Judge of that witnesses’ 
potential observation. If a potential witness on the merits inadvertently observes a trial, 
the prosecution will promptly notify the Military Judge and defense counsel 

 
e. No one other than a trial participant, identified on the record, court personnel, or security 
personnel are allowed inside the bar of the courtroom without the Military Judge's 
permission when a Commission is in session. 

 
f. If a Military Judge is requested by either party to close part or all of a proceeding, the judge may 
do so IAW the provisions of 10 U.S.C. § 949d. The burden of establishing the need to close a 
session is on the moving party. The Military Judge will announce the decision, and the basis for 
it, prior to closing the courtroom 

 
3. Release of Records 

 
a. Judicial Policy: All motions, responses, replies, supplemental filings, and judicial orders shall 
be released to the public, subject to any security restrictions imposed by the Department of 
Defense unless such documents are filed under seal (for purposes other than security review) or 
ex parte, are classified, or are otherwise ordered by the Military Judge not to be released. 

 

 
… . 
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Military Commissions Rules of Evidence (MCRE) (US)  

(14 August 1012) (Excerpts) 

  
MCRE Rule 806—Public trial  
(a) In general. Except as otherwise provided in chapter 47A of title 10, United States Code, and this Manual, 
military commissions shall be publicly held. For purposes of this rule, “public” includes representatives of the 
press, representatives of national and international organizations, as determined by the Office of the Secretary 
of Defense, and certain members of both the military and civilian communities. Access to military 
commissions may be constrained by location, the size of the facility, physical security requirements, and 
national security concerns.  

(b) Control of spectators and closure.  

(1) Control of spectators.  

(A) In order to maintain the dignity and decorum of the proceedings or for other good cause, the military judge 
may reasonably limit the number of spectators in, and the means of access to, the courtroom, and exclude 
specific persons from the courtroom.  

(B) Any limitations imposed by the military judge under paragraph (b) (1) (A) shall be supported by essential 
findings of fact appended to the record of trial.  

Discussion 
The military judge must ensure that the dignity and decorum of the proceedings are maintained and that the 
other rights and interests of the parties and society are protected. Public access to a session may be limited, 
specific persons excluded from the courtroom, and, under unusual circumstances, a session may be closed. 

(2) Closure.  

(A) The military judge may close to the public all or part of the proceedings of a military commission under 
chapter 47A of title 10, United States Code.  

(B) The military judge may close to the public all or a portion of the proceedings under paragraph (A) only 
upon making a specific finding that such closure is necessary to—  

(i) protect information the disclosure of which could reasonably be expected to damage national security, 
including intelligence or law enforcement sources, methods, or activities; or  

(ii) ensure the physical safety of individuals.  

 (C) A finding under paragraph (B) may be based upon a presentation, including a presentation ex parte or in 
camera, by either trial or defense counsel.  

Discussion 
See 10 U.S.C. § 949d(c). Absent a need to close the proceedings, the military judge may take other lesser 
measures (such as the use of delayed broadcast technologies as a substitute for live testimony) to protect 
information and ensure the physical safety of individuals. Any closure under this subsection should be 
supported by the findings described in paragraph (b) (1) (B). In determining whether to close a proceeding 
pursuant to paragraphs (b) (2) (A) or  

(B), the military judge does not conduct a de novo review of the classification of sources, methods, or activities 
information in its original form or as it might possibly be reconstituted in a summarized form. Rather, the 
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military judge should verify that appropriate officials within the agency concerned conducted an authorized 
review in accordance with governing regulations and determined that such a disclosure of information, in 
either original or summarized form would or would not be detrimental to national security. The review is to 
verify the existence of a legal basis for the agency official’s determination that the information is classified 
and that no summary of such information can be provided consistent with national security. This initial review 
by the trial judge is not for the purpose of conducting a de novo review of the propriety of the agency official’s 
determination(s). All that must be determined is that the material in question has been classified by the proper 
authorities in accordance with the appropriate regulations. See United States v. Grunden, 2 M.J. 116 (C.M.A. 
1977).  

Note that there may be other sources of authority to close the hearing, such as Mil. Comm. R. Evid. 412, or 
the authority of a military judge to close a hearing in “unusual circumstances” warranting an ex parte session. 
See United States v. Kaspers, 47 M.J. 176 (1997)  

(c) Photography and broadcasting prohibited. Except as otherwise expressly authorized by the Secretary of 
Defense, video and audio recording and the taking of photographs—except for the purpose of preparing the 
record of trial—in the court room during the proceedings and radio or television broadcasting of proceedings 
from the courtroom shall not be permitted. However, the military judge may, as a matter of discretion permit 
contemporaneous closed-circuit video or audio transmission to permit viewing or hearing by an accused 
removed under R.M.C. 804 or by spectators when courtroom facilities are inadequate to accommodate a 
reasonable number of spectators. 

(d) Protective orders. The military judge may, upon request of any party or sua sponte, issue an appropriate 
protective order, in writing, to prevent parties and witnesses from making extrajudicial statements that present 
a substantial likelihood of material prejudice to a fair trial by impartial members.  

Discussion 
A protective order may proscribe extrajudicial statements by counsel, parties, and witnesses that might divulge 
prejudicial matter not of public record in the case. Other appropriate matters may also be addressed by such a 
protective order. Before issuing a protective order, the military judge must consider whether other available 
remedies would effectively mitigate the adverse effects that any publicity might create, and consider such an 
order’s likely effectiveness in ensuring an impartial military commission panel. A military judge should not 
issue a protective order without first providing notice to the parties and an opportunity to be heard. The military 
judge must state on the record the reasons for issuing the protective order. If the reasons for issuing the order 
change, the military judge may reconsider the continued necessity for a protective order. 
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Department of Defense Media Ground Rules for Guantanamo Bay, Cuba 
(GTMO) (10 September 2010) (Excerpts) 

 

C. Protected Information 

1. Protected Information necessarily includes classified information. Protected Information also includes (i) 
information the disclosure of which could reasonably be expected to cause damage to the national security, 
including intelligence or law enforcement sources, methods, or activities, or jeopardize the physical safety of 
individuals, and (ii) information subject to a properly-issued protective order by an official authorized to 
issue such orders by law or regulation. 

2. NMRs shall not publish, release, publicly discuss, or share information gathered at GTMO, or in transit to 
or from GTMO on transportation provided by DoD (or other U.S. government entities), that is Protected 
Information for purposes of these ground rules. 

3. A NMR will not be considered in violation of these ground rules for re-publishing what otherwise would 
be considered Protected Information, where that information was legitimately obtained in the course of 
newsgathering independent of any receipt of information while at GTMO, or while transiting to or from 
GTMO on transportation provided by DoD (or other U.S. government entities). 

 aspects of detention and base operations the disclosure of which must be avoided for reasons of national 
security, force protection and compliance with international treaty obligations. These operations are part of 
the base operations that the general public is not invited or permitted to view. As a result, JTF-GTMO has 
designated aspects of these operations whose disclosure is not permitted, and NMRs at GTMO will be 
required, as a condition of their visits, to safeguard this information, which will be deemed Operational 
Protected Information. Operational Protected Information, as determined by JTF-GTMO, is identified in 
these ground rules. 

D. General Photography and Video Limitations 

1. At no time during a media visit is communication (verbal, written or other) with a detainee allowed. 
Attempting to communicate with a detainee and photographing or taking video of a detainee’s attempts to 
communicate with members of the media are prohibited. If detainees become agitated at the presence of 
media, the media may be asked to leave for the safety and security of the detainees, NMR and the guard 
force. 

2. Photographs or video shall not be taken of the following: 

a. Frontal facial views, profiles, ¾ views, or any view revealing a detainee’s identity. 

b. Identifiable JTF-GTMO personnel, without their consent. 

c. Deliberate views of security protocols including security cameras, metal detectors, locks, keys, gates, 
reinforced doors or other security measures. 

d. The JTF-GTMO coastline between the Windmill Beach entry gate, east to Kittery Beach; this restriction 
includes views of Camp Iguana and the security gate from Windmill Beach and views of the tactical 
observation post from Kittery Beach. 

e. Panoramic views (an unobstructed or complete view of an area) of JTF-GTMO camp facilities and Office 
of Military Commissions (OMC) facilities that reveal access roads, facilities layout, security borders or 
locations of security checkpoints. 

f. Views of Checkpoint Roosevelt and Checkpoint Houston or observation post “New York”. 
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g. Deliberate views of fuel, water, electrical power or ammunition processing or storage facilities from 
within their enclosed boundaries including close-up views of valves, electrical power panels, fuel or water 
distribution pipes or fittings. 

h. Deliberate views of antennas, RADAR or communications facilities or equipment from within their 
marked boundaries. 

i. Bunker facilities on either side of AV-34/Courtroom One. 

j. Military Convoys arriving or departing OMC facilities or JTF-GTMO operational area. 

 

E. Operational Security Review 

1. NMRs will submit all still and video imagery taken at JTF-GTMO to a security review. (Daily review, 
editing, cropping, deletion). 

 

F.   

3. In each military commission proceeding, the military judge will specify in advance what information is 
considered Protected Information for purposes of that proceeding. Such information, in the absence of an 
inadvertent disclosure, shall not be released to the media. Protected Information necessarily includes 
classified information. 

Protected Information, for purposes of commission proceedings, also includes (i) information the disclosure 
of which could reasonably be expected to cause damage to the national security, including intelligence or 
law enforcement sources, methods, or activities, or jeopardize the physical safety of individuals, and (ii) 
information subject to a properly-issued protective order by an official authorized to issue such orders by 
law or regulation. 

5. While at GTMO to attend military commission proceedings, and in transit to and from GTMO for that 
purpose, NMRs may be exposed to aspects of detention and base operations the disclosure of which must be 
avoided for reasons of national security, force protection and compliance with international treaty 
obligations. These operations are not an inherent part of the public proceedings that occur in the military 
commissions, but rather are part of the base operations that the general public is not invited or permitted to 
view. As a result, JTF-GTMO has designated aspects of these operations whose disclosure is not permitted, 
and NMRs at GTMO will be required, as a condition of their visits, to safeguard this information, which will 
be deemed Operational Protected Information. 

6. The GTMO Media Operation Center (GTMO MOC) is a place to conduct business. Alcohol will not be 
stored or consumed in the GTMO MOC or in and around the Hangar Conference Room. Media can use B18 
which has a large refrigerator, chairs and TV as a social area. Media are free to store alcohol in their tent 
refrigerator or the in B18 refrigerator. 

7. Media may conduct interviews in the Hangar Conference Room with prior coordination with the OASD 
(PA) representative. 

8. JTF-GTMO tours: Tours of the current detention facilities, Camp X-Ray, and other facilities, are arranged 
through JTF-GTMO PA staff on a not-to-interfere basis with military commissions. These tours involve a 
significant amount of coordination and generally cannot be done during commissions proceeding 

 

G. Media Viewing of Sessions 

1. As ordered by the military judge, sessions will be open for media observation to the maximum extent 
practical given the constraints of courtroom size and the requirement to safeguard protected information. 
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Media unable to view from within the courtroom will be allowed to view proceedings via Closed Circuit TV 
(CCTV) feed to the GTMO MOC. 

2. The level of access allowed for a given session is at the discretion of the military judge and is subject to 
change as the situation dictates. In an effort to balance the need to safeguard protected information with the 
principle of openness, a three-tiered system will be used to determine the level of access allowed. 

 

H. Additional Information 

1. NMRs may request interviews of DoD personnel by submitting requests to the OASD (PA) representative 
at GTMO. Interviews with JTF-GTMO personnel, including senior commanders, support staff and detention 
camp personnel may be permitted and these individuals may be identified with their consent and the 
approval of the JTF-GTMO Commander. 

2. Interviews with others not associated with JTF-GTMO or the military commissions proceedings, 
including with any Cuban, Haitian, or other migrant personnel, is expressly prohibited, unless specifically 
approved by the Commanding Officer, U.S. Naval Station Guantanamo Bay, Cuba. 

 

Courtroom sketches may include the features of the defendant, judges, attorneys, witnesses and spectators, 
unless they have been declared ”protected” by the judge. Sketch artists are requested to respect the wishes of 
victims’ family members before sketching them and before using any such sketch in any publication. 
Courtroom sketches may not include the features of the members of the commission panel. 

6. NMRs may conduct interviews with prosecutors and defense counsel participating in the commission 
proceedings, and with OASD (PA) and OMC personnel, with their consent, and these individuals may be 
identified by name, with their consent. 

No fewer than eleven (11) seats shall be reserved in the courtroom for NMRs, including one designated for 
the sketch artist (if present). 

2. Courtroom seating will be decided by media pool. If the media cannot reach an agreement, the following 
rules will apply: 

a. Courtroom seating will be allocated each day, by media category, and then by lottery with the sketch artist 
(if present) always having a seat. For allocation purposes, five media categories will be used to divide those 
seats: (3) print, (3) television, (3) wire and news service, (1) radio and (1) sketch artist. Lots will be drawn 
among participating outlets to assign courtroom seating. If a proceeding lasts more than one day, a new 
lottery will be conducted for each day. 

J. Procedures for Enforcement of Ground Rules 

1. An NMR may seek to raise with a military judge that judge’s designation of Protected Information, and, 
to the extent permitted by applicable law and military commissions rules, regulations, procedures and 
practice, the military judge may allow the NMR to be heard on the matter, in the event the NMR believes the 
Protected Information was in fact information that was legitimately obtained by the NMR in the course of 
newsgathering independent of any receipt of information at GTMO, or while transiting to or from GTMO on 
transportation provided by DoD (or other U.S. government entities). 

In the event the military judge undertakes to resolve the issue, OASD (PA) will defer to the military judge’s 
ruling. In the event the military judge declines to rule on the issue after an opportunity to do so, the NMR is 
encouraged to bring the issue to OASD (PA) for appropriate consideration and disposition within the 
framework of these ground rules. 

 2. NMRs have an opportunity to challenge the designation of information as “Protected” where JTF-GTMO 
security personnel have so designated the information. A challenge to JTF-GTMO’s designation of 
information as Protected shall be submitted in writing to the JTF-GTMO commander. 
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a. A challenge may also be submitted to the JTF-GTMO commander by OASD (PA) in order to resolve an 
issue raised by an NMR. 

b. Written challenges must identify with specificity (i) the protected information at issue, (ii) the reason(s) 
for believing the protected designation is not (or is no longer) valid, and (iii) any supporting documentation 
relevant to substantiating that claim. A decision on the NMR’s challenge will be rendered promptly. 
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ICCPR = International Covenant on Civil & Political Rights    

ACHR = American Convention on Human Rights ECHR = European Convention on Human Rights 

ARABCHR = Arab Charter on Human Rights 

ACHPR = African Charter on Human and Peoples’ Rights     

CAT = Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or 

Punishment 

 

a. International Human Rights Law Treaties 

Right ICCPR ACHR ECHR ARABCHR ACHPR CAT

Right to a Fair Hearing 14(1) 8(1) 6(1) ---- 7(1) 7(3) 

Right to be presumed innocent 14(2) 8(2) 6(2) 7 7(1)(b) ---- 

Right to Have the Burden of Proof on the Prosecution ---- ---- ---- ---- ---- ---- 

Freedom from Retroactive Application of Criminal Laws (No Ex Post Facto 

Laws; Nullem Crime Sine Lege; No Crime Without Law) 

15(1) 9 7(1) 6 7(2) ---- 

Freedom from Double Jeopardy 14(7) 8(4) 4(1), 

Protocol 7 

16 ---- ---- 

Right to Trial by a Competent, Independent, and Impartial Tribunal 14(1) 8(1) 6(1) ---- 7(1), 7(1)(d) ---- 

Rights During Pre-Trial Hearing Stage (Post-Charges) ---- ---- ---- ---- ---- ---- 

Right to Counsel 14(3)(d) 8(2)(d) 6(3)(c) ---- 7(1)(c) ---- 

Right to Information & Access to Information ---- 8(2)(d), 

8(2)(e) 

---- ---- ---- ---- 

Right to adequate Time & Facilities to Prepare a Defense 14(3)(b) 8(2)(c) 6(3)(b) ---- ---- ---- 

Right to Prompt Judicial Proceedings 14 8 6(3) ---- 7 7(3) 

Right to Trial Without Undue Delay, Within a Reasonable Time, or to Release; 

Right to Speedy Trial 

14(3)(c), 

9(3) 

7(5) 6(1), 5(3), 

5(4) 

8 7(1)(d) ---- 

Right to Liberty and Security of Person, including Freedom from Arbitrary 

Detention; Right to Review of Lawfulness of Detention 

9(1), 9(4) 7(1), 7(3), 

7(5), 7(6) 

5(1), 5(3), 

5(4) 

5, 8 6 ---- 

Right to Humane Treatment & Humane Conditions of Detention 10(1) 5(1) 3 15 4, 5 2 

Freedom from Torture, and Cruel and Inhuman Treatment or Punishment 7, 10(1) 5(2) 3 13 4, 5 2 

Freedom from Incommunicado & Solitary Confinement; Right to Access to the 

Outside World 

---- ---- ---- ---- ---- ---- 

Rights to Interpreter / Translator 14(3)(f) 8(2)(a) 6(3)(e) ---- 8(2(a) ---- 

Right to Public Proceedings 14(1) 8(5) 6(1) ---- 8(5) ---- 

Right to Call & Examine Witnesses 14(3)(e) 8(2)(f) 6(3)(d) ---- 8(2)(f) ---- 

Right to Cross- Examine Witnesses 14(3)(e) 8(2)(f) 6(3)(d) ---- 8(2)(f) ---- 

Freedom from Self-Incrimination 14(3)(g) 8(2)(g) ---- ---- 8(2)(g), 8(3) ---- 

Rights related to Classified Information ---- ---- ---- ---- ---- ---- 

Right to Equality of Arms 14(3), 

14(3)(e) 

8(2) 6(3) 9 8(2) ---- 

Right to Non-Discrimination 2(1), 3, 26 1(1), 8(1) 14 2, 9 2, 3, 19 ---- 

Right to Interlocutory Appeal ---- ---- ---- ---- ---- ---- 

Right to Appeal of Verdict 14(5) 8(2)(h) 2, Protocol 7 ---- ---- ---- 

Right to Appeal of Sentence 14(5) 8(2)(h) 2, Protocol 7 ---- ---- ---- 

Right to Reasoned Judgment 14(1) 8(1) 6(1) ---- ---- ---- 

Right to be Present at Pre-Trial Hearings 14(3)(d) ---- ---- ---- ---- ---- 

Right to be Defend Oneself in Person or Through Counsel of His Own Choosing 14(3)(d) 8(2)(d) 6(3)(c) ---- 7(1)(c) ---- 

Rights of Victims & Victims’ Families ---- ---- ---- ---- ---- ---- 

Rights of the Prosecution ---- ---- ---- ---- ---- ---- 

Rights of the Press ---- ---- ---- ---- ---- ---- 

Rights of Witnesses (Expert and Fact Witnesses) ---- ---- ---- ---- ---- 13 

NGO Observers ---- ---- ---- ---- ---- ---- 
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UDHR = Universal Declaration of Human Rights      

ADHR = American Declaration of the Rights and Duties of Man 

African Fair Trial Guidelines = Principles and Guidelines on the Right to a Fair Trial and Legal 
Assistance in Africa (2003) 

Basic Principles Judiciary = United Nations Basic Principles on the Independence of the Judiciary 

Prosecutor Guidelines = United Nations Guidelines on the Role of Prosecutors 

Basic Principles Lawyers = United Nations Basic Principles on the Role of Lawyers 

SMR = Standard Minimum Rules for the Treatment of Prisoners 

 

b. Non-Treaty International Human Rights Law Instruments Incorporating 
Customary International Human Rights Law Norms 

Right UDHR ADHR African Fair Trial 

Guidelines 

Basic Principles 

Judiciary

Prosecutor 

Guidelines

Basic Principles 

Lawyers 

Standard 

Minimum Rules

Right to a Fair Hearing 10, 11 26 A(1)(2) 5, 6 ---- ---- ---- 

Right to be presumed innocent 11(1) 26 N(6)(e) ---- ---- ---- 84(2) 

Right to Have the Burden of 

Proof on the Prosecution 

---- ---- ---- ---- ---- ---- ---- 

Freedom from Retroactive 

Application of Criminal Laws 

(No Ex Post Facto Laws; Nullem 

Crime Sine Lege; No Crime 

Without Law) 

11(2) 25, 26 N(7) ---- ---- ---- ---- 

Freedom from Double Jeopardy ---- ---- N(8) ---- ---- ---- ---- 

Right to Trial by a Competent, 

Independent, and Impartial 

Tribunal 

8, 10 26 A(1), A(4), A(5), L 1, 2, 3 ---- ---- ---- 

Rights During Pre-Trial 

Hearing Stage (Post-Charges) 

---- ---- ---- ---- ---- ---- ---- 

Right to Counsel ---- ---- M(2) ---- ---- 2, 3, 6, 7, 8 ---- 

Right to Information & Access 

to Information 

---- ---- M(2) ---- ---- ---- 7（1） 

Right to adequate Time & 

Facilities to Prepare a Defense 

---- ---- A(2)(e), M(2), N(3) ---- 8 ---- 93 

Right to Prompt Judicial 

Proceedings 

10, 11 18, 25, 

26 

M(3), M(4) 5, 6 ---- ---- ---- 

Right to Trial Without Undue 

Delay, Within a Reasonable 

Time, or to Release; Right to 

Speedy Trial 

---- 25 A(2)(i), M(3), N(5) ---- ---- ---- ---- 

Right to Liberty and Security of 

Person, including Freedom from 

Arbitrary Detention; Right to 

Review of Lawfulness of 

Detention 

3, 9 1, 25 M(1) ---- ---- ---- ---- 

Right to Humane Treatment & 

Humane Conditions of 

Detention 

5 25 M(7) ---- ---- ---- 9-55 

Freedom from Torture, and 

Cruel and Inhuman Treatment 

or Punishment 

5 25 M(7) ---- ---- ---- 31 

Freedom from Incommunicado 

& Solitary Confinement; Right 

---- ---- ---- ---- ---- ---- 37, 38, 39，92 
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to Access to the Outside World 

Rights to Interpreter / 

Translator 

---- ---- A(2)(g), N(4) ---- ---- ---- ---- 

Right to Public Proceedings 10, 11 26 A(1), A(3) ---- ---- ---- ---- 

Right to Call & Examine 

Witnesses 

---- ---- N(6)(f) ---- ---- ---- ---- 

Right to Cross- Examine 

Witnesses 

---- ---- N(6)(f) ---- ---- ---- ---- 

Freedom from Self-

Incrimination 

---- ---- N(6)(d) ---- ---- ---- ---- 

Rights related to Classified 

Information 

---- ---- ---- ---- ---- ---- ---- 

Right to Equality of Arms 1, 2, 7, 10 2, 18 A(2)(a), N(6) ---- ---- ---- ---- 

Right to Non-Discrimination 2, 7 2 A(2)(b), A(2)(c), G, K ---- ---- 2 6(1) 

Right to Interlocutory Appeal 8 ---- N(10) ---- ---- ---- ---- 

Right to Appeal of Verdict ---- ---- N(10)(a) ---- ---- ---- ---- 

Right to Appeal of Sentence ---- ---- N(10)(a) ---- ---- ---- ---- 

Right to Reasoned Judgment 10. 11 ---- A(3)(1)(d) ---- ---- ---- ---- 

Right to be Present at Pre-Trial 

Hearings 

---- ---- N(6)(c) ---- ---- ---- ---- 

Right to be Defend Oneself in 

Person or Through Counsel of 

His Own Choosing 

---- ---- A(2)(f), G, H, N(2) ---- ---- 1 ---- 

Rights of Victims & Victims’ 

Families 

---- ---- A(2)(d), P ---- 13(d) ---- ---- 

Rights of the Prosecution ---- ---- F ---- 8, 9 ---- ---- 

Rights of the Press ---- ---- A(3)(e), A(3)(f) ---- ---- ---- ---- 

Rights of Witnesses (Expert and 

Fact Witnesses) 

---- ---- A(2)(d) ---- ---- ---- ---- 

NGO Observers ---- ---- A(3)—public, D ---- ---- ---- ---- 

 

 

 

 

 

  



Page 418 GTMO Bay Fair Trial Manual (Vol II-Appendices) www.GitmoObserver.com [26 February 2017, 5:30 am] 
  

 
 

                 Not to be Quoted or Reproduced Without Permission    ---   This is a Preliminary Draft.                                               © 2017 
E-mail - GitmoObserver@yahoo.com                  @GitmoObserver The Gitmo Observer (Indiana U McKinney School of Law) 

Nuremberg Charter = Charter of the International Military Tribunal at Nuremberg (8 August 2945) 

Nuremberg Rules of Procedure (29 October 1945) 

Control Council Law = Control Council Law      

Tokyo Charter = International Military Tribunal for the Far East Charter (19 January 1945) 

ICTY = Statute of the UN International Criminal Tribunal on the former Yugoslavia 

ICTR = Statute of the UN International Criminal Tribunal on Rwanda 

 

c. Historical and Other International Humanitarian Law, International 
Criminal Law Instruments  

Right Nuremberg 

Charter

Nuremberg Rules 

of Procedure 

Control Council 

Law No. 10

Tokyo 

Charter 

ICTY 

Statute

ICTR 

Statute

Right to a Fair Hearing ---- ---- ---- ---- 21(2) 20(2) 

Right to be presumed innocent ---- ---- ---- ---- 21(3) 20(3) 

Right to Have the Burden of Proof on the Prosecution 14 ---- ---- 8 ---- ---- 

Freedom from Retroactive Application of Criminal Laws 

(No Ex Post Facto Laws; Nullem Crime Sine Lege; No 

Crime Without Law) 

---- ---- ---- ---- ---- --- 

Freedom from Double Jeopardy ---- ---- ---- ---- 10 9 

Right to Trial by a Competent, Independent, and 

Impartial Tribunal 

1, 6, 10 ---- 3(1)(d) 1, 5 1 1 

Rights During Pre-Trial Hearing Stage (Post-Charges) ---- ---- ---- ---- 21 20 

Right to Counsel 16 3 ---- 9 18(3) 17(3) 

Right to Information & Access to Information ---- 2, 3 ---- ---- 21(4)(a) 20(4)(a) 

Right to adequate Time & Facilities to Prepare a Defense ---- ---- ---- 9 21(4)(b) 20(4)(b) 

Right to Prompt Judicial Proceedings ---- ---- ---- ---- 20(1) 19(1) 

Right to Trial Without Undue Delay, Within a 

Reasonable Time, or to Release; Right to Speedy Trial 

18 ---- 5 12 21(4)(c) 20(4)(c) 

Right to Liberty and Security of Person, including 

Freedom from Arbitrary Detention; Right to Review of 

Lawfulness of Detention 

---- ---- 3(1) ---- ---- ---- 

Right to Humane Treatment & Humane Conditions of 

Detention 

---- ---- ---- ---- ---- ---- 

Freedom from Torture, and Cruel and Inhuman 

Treatment or Punishment 

---- ---- ---- ---- ---- ---- 

Freedom from Incommunicado & Solitary Confinement; 

Right to Access to the Outside World 

---- ---- ---- ---- ---- ---- 

Rights to Interpreter / Translator ---- ---- ---- ---- 21(4)(f) 20(4)(f) 

Right to Public Proceedings ---- 5 ---- ---- 20(4), 21(2) 19(4), 20(2) 

Right to Call & Examine Witnesses 16(e) 4 3(1)(C), 3(3) 9(d), 15 21(4)(e) 20(4)(e) 

Right to Cross- Examine Witnesses 16(e) ---- 3(1)(C), 3(3) 9(d), 15 21(4)(e) 20(4)(e) 

Freedom from Self-Incrimination ---- ---- ---- ---- 21(4)(g) 20(4)(g) 

Rights related to Classified Information ---- ---- ---- ---- ---- ---- 

Right to Equality of Arms ---- ---- ---- ---- 21(4)(e) 20(4)(e) 

Right to Non-Discrimination ---- ---- ---- ---- 21(1) 20(1) 

Right to Interlocutory Appeal ---- ---- ---- ---- ---- ---- 

Right to Appeal of Verdict ---- ---- ---- ---- 25 24 

Right to Appeal of Sentence ---- ---- ---- ---- 25 24 

Right to Reasoned Judgment 26 ---- ---- 17 23 22 

Right to be Present at Pre-Trial Hearings ---- ---- ---- ---- 21(4)(d) 20(4)(d) 

Right to be Defend Oneself in Person or Through Counsel 

of His Own Choosing 

16(d), 16(e) 2 ---- 9(c) 18(3), 

21(4)(d) 

17(3), 

20(4)(b), 

20(4)(d) 
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Rights of Victims & Victims’ Families ---- ---- ---- ---- 20(1), 22 19(1), 21 

Rights of the Prosecution 14, 15 ---- ---- 8 16, 18(1), 

18(2), 18(4) 

15, 17(1), 

17(2), 17(4) 

Rights of the Press ---- ---- ---- ---- ---- ---- 

Rights of Witnesses (Expert and Fact Witnesses) ---- ---- ---- ---- 20(1), 22 19(1), 21 

NGO Observers ---- ---- ---- ---- ---- ---- 
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US Constitution = Provisions of the Constitution of the United States of America 

d. U.S. Federal Law 

Right U.S. Constitution  

Right to a Fair Hearing ----  

Right to be presumed innocent ----  

Right to Have the Burden of Proof on the Prosecution 5th Amendment, 14th Amendment  

Freedom from Retroactive Application of Criminal Laws (No Ex Post Facto Laws; Nullem Crime Sine Lege; No 

Crime Without Law) 

Art. 1 §9 cl. 3  

Freedom from Double Jeopardy 5th Amendment  

Right to Trial by a Competent, Independent, and Impartial Tribunal Art. 3 §1, Art. 3 §2 cl. 3, 6th Amendment  

Rights During Pre-Trial Hearing Stage (Post-Charges) ----  

Right to Counsel 6th Amendment  

Right to Information & Access to Information ----  

Right to adequate Time & Facilities to Prepare a Defense ----  

Right to Prompt Judicial Proceedings ----  

Right to Trial Without Undue Delay, Within a Reasonable Time, or to Release; Right to Speedy Trial 6th Amendment  

Right to Liberty and Security of Person, including Freedom from Arbitrary Detention; Right to Review of 

Lawfulness of Detention 

4th Amendment  

Right to Humane Treatment & Humane Conditions of Detention 8th Amendment  

Freedom from Torture, and Cruel and Inhuman Treatment or Punishment 8th Amendment  

Freedom from Incommunicado & Solitary Confinement; Right to Access to the Outside World ----  

Rights to Interpreter / Translator ----  

Right to Public Proceedings ----  

Right to Call & Examine Witnesses 6th Amendment  

Right to Cross- Examine Witnesses 6th Amendment  

Freedom from Self-Incrimination 5th Amendment  

Rights related to Classified Information ----  

Right to Equality of Arms ----  

Right to Non-Discrimination ----  

Right to Interlocutory Appeal ----  

Right to Appeal of Verdict Art. 1 §9 cl. 2  

Right to Appeal of Sentence Art. 1 §9 cl. 2  

Right to Reasoned Judgment ----  

Right to be Present at Pre-Trial Hearings ----  

Right to be Defend Oneself in Person or Through Counsel of His Own Choosing 6th Amendment  

Rights of Victims & Victims’ Families ----  

Rights of the Prosecution ----  

Rights of the Press ----  

Rights of Witnesses (Expert and Fact Witnesses) ----  

NGO Observers ----  

 

  



[26 February 2017, 5:30 am] GTMO Bay Fair Trial Manual (Vol II–Appendices) www.GitmoObserver.com Page 421] 
  

                 Not to be Quoted or Reproduced Without Permission    ---   This is a Preliminary Draft.                                                        © 2017 
@GitmoObserver The Gitmo Observer (of Indiana U McKinney School of Law) E-mail - GitmoObserver@yahoo.com           

UCMJ = Uniform Code of Military Justice 

MCA 2009 = Military Commission Act of 2009 

RMC = Rules for Military Commissions (14 August 2012) 

MCTJ Rules = Military Commissions Trial Judiciary Rules of Court (24 April 2012, as amended 4 
June 2014) 

MC Regs = Regulations for Trial by Military Commissions (2011 Edition) 

 

 

e. U.S. Military Commission Law; International Humanitarian Law 
Instruments  

 

Right UCMJ MCA of 2009 MC 

Regulations

Common 

Article 3 

Common 

Article 2 

Art. 75, 

Protocol I

Art. 6, 

Protocol II

Right to a Fair Hearing ---- ---- ---- ---- ---- (4) (2) 

Right to be presumed innocent 51(c)(1) 949l, 949i ---- ---- ---- (4)(d) (2)(d) 

Right to Have the Burden of Proof on the Prosecution 51(c)(4) 949l, 949m ---- ---- ---- ---- ---- 

Freedom from Retroactive Application of Criminal Laws 

(No Ex Post Facto Laws; Nullem Crime Sine Lege; No 

Crime Without Law) 

---- 948d, 950p, ---- ---- ---- (4)(c), 

(7)(a) 

(2)(c) 

Freedom from Double Jeopardy 44 949h, 950d(b), 950b(d) ---- ---- ---- (4)(h) ---- 

Right to Trial by a Competent, Independent, and 

Impartial Tribunal 

25, 37 948d, 949b, 949f 949g, 

949j 

---- (1)(d) ---- (4) (2) 

Rights During Pre-Trial Hearing Stage (Post-Charges) 32 948b(d)(1)(C), 948q, 

948r 

17, 12 ---- ----- ---- ---- 

Right to Counsel 27, 38(b) 948k, 948c, 949c(b), 

949a, 949b 

9 ---- ---- ---- ---- 

Right to Information & Access to Information 46 949j, 949p-1 to 949p-7 17, 19 ---- ---- (3), (4)(a) (2)(a) 

Right to adequate Time & Facilities to Prepare a Defense ---- ---- ---- ---- ---- ---- ---- 

Right to Prompt Judicial Proceedings ---- ---- ---- (1)(d) (1)(d) (4) (2) 

Right to Trial Without Undue Delay, Within a 

Reasonable Time, or to Release; Right to Speedy Trial 

10 948b(d) ---- ---- ---- (3) ---- 

Right to Liberty and Security of Person, including 

Freedom from Arbitrary Detention; Right to Review of 

Lawfulness of Detention 

---- ---- ---- ---- ---- (3) ---- 

Right to Humane Treatment & Humane Conditions of 

Detention 

---- ---- ---- (1) ---- (1), (6) ---- 

Freedom from Torture, and Cruel and Inhuman 

Treatment or Punishment 

55 949s ---- (1)(c) ---- (2) ---- 

Freedom from Incommunicado & Solitary Confinement; 

Right to Access to the Outside World 

---- ---- ---- ---- ---- ---- ---- 

Rights to Interpreter / Translator ---- 948l 7-3 ---- ---- ---- ---- 

Right to Public Proceedings  949d(c) 19 ---- ---- (4)(i) ---- 

Right to Call & Examine Witnesses 46 949j 17-3 ---- ---- (4)(g) ---- 

Right to Cross- Examine Witnesses 32(b), 49 949c  ---- ---- (4)(g) ---- 

Freedom from Self-Incrimination 31 948b(d), 949a(b)(2)(C), 

948r, 831(c), 949l 

---- ---- ---- (4)(f) (2)(f) 

Rights related to Classified Information ---- 949p-1 to 949p-7 18 ---- ---- ---- ---- 

Right to Equality of Arms ---- 949c, 949j ---- ---- ---- (4)(g) ---- 

Right to Non-Discrimination ---- ---- ---- (1) ---- (1) ---- 

Right to Interlocutory Appeal ---- 950d 25-5 ---- ---- ---- ---- 

Right to Appeal of Verdict ---- 950b, 950f, 950g 24, 25 ---- ---- ---- ---- 

Right to Appeal of Sentence ---- 950b, 950f, 950g 24, 25 ---- ---- ---- ---- 

Right to Reasoned Judgment 51, 52 949l, 949m ---- ---- ---- ---- ---- 

Right to be Present at Pre-Trial Hearings 27(c)(1), 32, 

38(b) 

---- ---- ---- ---- (4)(e) (2)(e) 
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Right to be Defend Oneself in Person or Through Counsel 

of His Own Choosing 

38(b) 949c(b) 9 ---- ---- ---- ---- 

Rights of Victims & Victims’ Families ---- ---- 16 ---- ---- ---- ---- 

Rights of the Prosecution ---- ---- ---- ---- ---- ---- ---- 

Rights of the Press ---- ---- ---- ---- ---- ---- ---- 

Rights of Witnesses (Expert and Fact Witnesses) ---- ---- 13, 16 ---- ---- ---- ---- 

NGO Observers ---- ---- 19 (Public) ---- ---- ---- ---- 
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Appendix D: 
 

[Forthcoming] 
 

 
 
 

What You Need To Know Before You Travel to Guantanamo Bay or Ft. Meade 
on an NGO Observer Mission (forthcoming) 
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Schematic of Guantanamo Bay Courtroom # 2 (For trials involving 
classified information. The seating Chart below is from the 9/11 Case) 

NB:  This scale is not drawn to scale. Names of additional persons will be added. 

  Court 
Security 
Officer (CSO) 

 Military Judge Witness Stand 

    Court Reporters Podium for Speaker  

Khalid Shaik 
Mohammad 
(KSM) 

Interpreter  Counsel - Major 
Derek Poteet 
(DMC) & Gary 
Sowards  

 

Learned 
Counsel – 
David 
Nevin 

 Aisle between the 
defense & 
Prosecution  

Chief Prosecutor 
Brigadier General 
Mark Martins 

(At times – Special 
Trial Team – 
Compamor 
Sanchez) 

Walid bin 
Attash* 

Interpreter  Counsel - Michael 
Schwartz & Major 
Matthew Seeger 

Learned 
Counsel – 
Cheryl 
Bormann 

 Other prosecution 
team members 

Mr. Robert Swann, 
Mr. Clayton G. 
Trivett, Jr.,  Mr. 
Edward Ryan, Ms. 
Nicole Tate, Ms. 
Danielle Tarin, 
Capt. Christopher 
Dykstra, Capt. 
Jennifer Jameson, 
and Capt. Matthew 
Reed 

Ramzi bin al 
Shibh 

Interpreter  Counsel - Major 
Alaina Wichner 
(DMC) & 
Commander Tri 
Nhan (DMC) 

Learned 
Counsel – 
James 
Harrington 

 

Ali Abdul Axix 
Ali (aka Ammar 
al Baluchi or 
“Triple A” or 
“AAA” 

Interpreter  Counsel - Lt. Col. 
Sterling Thomas 
(DMC) 

Learned 
Counsel - 
James 
Connell III 

Kim Lanoue-
Chapman 
(paralegal) 

Mustafa al 
Hawsawi 

Interpreter Counsel - Lt. Col. 
Jennifer Williams 
(DMC), Lt. Col. 
Sean Gleason 
(DMC), &  Suzanne 
Lachelier  

Learned 
Counsel -
Walter 
Ruiz 

Dr. Mitch 
Robinson  

 

(DMC = Detailed Military Counsel) Tables for Other Defense Staff  

*bin Attash’s counsel have been sitting in this row after he said he wanted to fire them. 

  

 

Double-paned glass partition separating the “well” of the courtroom from the Observation Gallery. 

Press sits in reserved seats in the front row of the gallery, behind the double-
pained glass. NGO Observers have 14 seats allocated to them, beginning in the 
second row.  Others visitors (including U.S. government officials, service persons 
stationed at GTMO, JTF-GTMO personnel) are permitted to take the few remaining 
seats in this section. 

Small aisle between 
the two parts of the 
Gallery.  

The Victims’ & 
Victims’ Families 
(Section can be 
cordoned off with a 
curtain) 

Ju
ry B

ox 
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Appendix E 
 
 

Al Nashiri -- U.S.S. Cole Case 
 

Referred Charges of 28 September 2011 
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Appendix H 
 
 

Executive Order 
 

Review and Disposition of Individuals Detained at the Guantanamo Bay 
Naval Base and Closure of Detention Facilities 

 
22 January 2009 (President Barack Obama) 
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Appendix I 
 
 

Statement of Honorable Brian P. McKeon 

Principal Deputy Under Secretary of Defense for Policy 

 

Testimony of Before the Senate Committee on Armed Services  

5 February 2015 
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White House Fact Sheet: 

New Actions on Guantanamo and Detention Policy 

 

(7 March 2011)  
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